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Issue 

1. 	 The Court has granted leave on the following issue: 

"Whether the decision of the Court of Appeal in Wool Board 
Disestablishment Co Ltd v Saxmere Co Ltd and Others [2007] NZCA 349 
should be set aside because of a reasonable apprehension of bias resulting 
from Wilson J's relationship with Mr Galbraith QC, counsel for the 
appellant in court." 

Scope of intervention 

2. 	 The Attorney-General applied for leave to intervene in this proceeding on the 

issue of whether a litigant can 'waive his right to object to an apprehension of 

judicial bias.1 However, having'reviewed the parties' submissions, the Attorney

General considers that the question whether the relationship between Justice 

Wilson and Mr Galbraith QC gave rise to a reasonable apprehension of bias 

raises questions of public importance also warranting intervention. In granting 

the Attorney-General's application to intervene, this Court placed no 

restrictions on the matters upon which he could make submissions (other than 

the limitations set out at paragraph [3] of the Court's Minute dated 17 

December 20082
). Accordingly, if the Court believes it would be assisted, the 

Attorney-General proposes to address matters arising out of both central issues 

in this application, namely: 

2.1 	 Whether Justice Wilson's relationship with Mr Galbraith, together with 

the mode and extent of disclosure, created a reasonable apprehension 

of bias; and 

2.2 	 Whether the appellants waived their right to object to Justice Wilson 

sitting. 

3. 	 To avoid repetition of arguments and authorities referred to by the parties, the 

Crown confines its submissions to the particular issues it considers arise from 

the parties' submissions which are important from a public interest perspective. 

4. 	 The Attorney-General does not propose to intervene on any factual issues 

rrused by the litigation. 

CoA Tabs 23 and 24 

CoA Tab 26 

75691C12 
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Summary ofArgument 

5. 	 The Crown does not consider that a reasonable apprehension of bias was 

created by the facts relied upon by the appellants: 

There is nq cogent connection between the business and personal 

relationship between Justice Wilson and Mr Galbraith and/or the 

qualities of that relationship, and the capacity of Mr Galbraith to 

influence Justice Wilson's decision to give rise to an appearance of 

bias; 

5.2 	 There was nothing in either the manner or content ofJustice Wilson's 

disclosure that indicated a reasonable apprehension that Justice Wilson 

might not bring an impartial mind to the case. 

6. 	 However if the Court determines: 

6.1 	 that the rel~tionship and/or the manner and/or extent of disclosure 

did create a reasonable apprehension of bias; and 

6.2 	 the disclosure by Justice Wilson was insufficient in the manner 

contended by the appellants; 

it is open for the Court to conclude that the appellants did not waive their right 

to complain about the apprehension of bias. 

Facts 

7. 	 For the purposes of addressing the legal issues in this proceeding, the Crown's 

understanding of the key facts relevant to the claim of apprehension of bias is 

. set out below. The Crown agrees with the respondents that the important facts 

are those provided by Justice Wilson and Mr Cooke QC. 

8. A useful summary of the background to the claim can be found in the 

appellants' submissions at paragraphs, [11] to [27] and the chronology of key 

events which is attached to their submissions. 

1
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Relationship between Justice Wilson and Mr Galbraith 

9. 	 There is no dispute that Justice Wilson and Mr Galbraith are close personal 

friends.3 

10. Justice Wilson and Mr Galbraith also share business interests. Justice Wilson 

has described those interests in his statement flIed in this Court dated 19 

December 2008.4 Mr Radford has also sought to describe those interests in his 

affidavits dated 22 August 2008, 25 September 2008 and 21 November 2008.5 

Mr Radford's understanding and characterisation of Justice Wilson and Mr 

.. Galbraith's business. interests departs in some vital respects from Justice 

Wilson's own description of those interests. As Justice Wilson's statement must 

be authoritative on the matter, the Crown adopts his description of those 

interests.6 

Mr Galbraith:r involvement in the appeal 

11. 	 .Mr Galbraith says h~ was substantially. involved in the preparation of written 

and oral submissions for the Court of Appeal. There were four counsel in the 

Court of Appeal on behalf of the respondents but only Mr Dobson QC and Mr 

Galbraith made oral submissions. Mr Galbraith presented submissions on the 

tortious claims in the litigation and Mr Dobson covered the factual and 
. 7. statutory issues. 

Justice Wilson's telephone call to Mr Cooke 

12. 	 Prior to the hearing on 31 March 2007 (sometime between 13 March and 30 

March), Justice Wilson telephoned Mr Cooke, then senior counsel for the 

appellants.8 

13. 	 Mr Cooke acknowledges he did not prepare a me note recording the 

conversation.9 If Justice Wilson made a me note then it is not available as the 

Statement ofJustice Wilson CoA Tab 27 para [3] 

CoA Tab 27 

CoA Tabs 28, 29 and 32 


CoA Vol 2 Tab 27 paras [4] to [7]. For guidance in relation to relying on statements by Judges in bias cases 

refer Locabail (UK) Ltd v Bqyfteld Properties Ltd pnd Anor {2000] QB 451, 477 para f19] [Appellants> Authorities 

Tab 10] 


Letter from Alan Galbraith to Judicial Conduct Commissioner dated 11 July 2008, eoA Tab 34 (Exhibit ZB) 


Affidavit of Frands Cooke, CoA Tab 31 para [7] 

75691C12 
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Court records have been lost. Their respective accounts of the conversations 

ire as follows: 

13.1 	 Mr Cooke ~ays that Justice Wilson explained that he was a close 

personal friend of Mr Galbraith and that they . shared horse-racing 

interests. Mr Cooke says he cannot recall the precise words Justice 

Wilson used but that he thought' it was "horse racing" or 

"bloodstock".10 Mr Cooke says that near the conclusion of the 

telephone call he asked Justice Wilson what he wanted him to disclose 

to the appellants. Justice Wilson said, "that we are good friends and 

have shared horse racing interests~', punctuated by "that's it."ll Mr 

Cooke says he feels "reasonably confident" in his recollection, as it was 

unusual for Justice Wilson to phone him.12 

13.2 	 Justice Wilson's account of his conversation with Mr Cooke is that he 

informed Mr Cooke that he and. Mr Galbraith were close personal 

friends and that they "shared in the ownership of a horse stud".1.3 

Justice Wilson says that he felt that this wording encompassed the 

activities that he undertook both personally and in connection with 

Rich Hill Ltd.14 Justice Wilson accepts that he did not mention to Mr 

Cooke the words "Rich lIill". Justice Wilson says that he is firmly of 

the view that he advised that the association was ownership of a horse 

stud, "going beyond the shared ownership of racehorses.,,15 

14. 	 Justice Wilson and Mr Cooke say they agreed that Mr Cooke would take 

instructions from the appellant and that if they had an objection to Justice 

Wilson sitting, it would be conveyed to the Court of Appeal registry.16 

CoA Tab 31 para [15] 

10 CoA Tab 31 para [91 

11 CoA Tab 31 para [9] 

12 CoA Tab 31 para f15] 

13 Statement ofJustice Wilson, CoA Tab 27 para [12] 

14 CoA Tab 27 para [12] 

15 CoA Tab 27 para [13J 

16 Statement ofJustice Wilson, CoA Tab 27 para [12]; Affidavit of Francis Cooke, CoA Tab 31 para (9] 

http:registry.16
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The appellants' decision not to object to Justice Wilson sitting 

15. 	 There is no dispute that the appellants decided not to object to Justice Wilson 

sitting and that this was communicated to Justice Wilson, via the Court 

Registty.17 Justice Wilson says in his statement that he recalls being advised by

the Registrar prior to the hearing that counBel had confirmed that there was no 

. difficulty with his sittlng on the appeal.18 

Justice Wilson's relationship with Mr Sutton / Mr Sutton's involvement with the Wool Board 

16. 	 The appellants have raised, for the first time in their submissions, a new 

allegation in relation to Justice Wilson's friendship with Mr Sutton.19 At the 

time of the Court of Appeal proceeding Mr Sutton was apparently a director of 

Wool Equities Limited (WEL) , which owned 100% of and controlled the 

appellant in the Court of Appeal. The appellants in this Court say that WEL 

stood to receive a significant distribution from the respondents' residual funds 

as a result of the Court of Appeal's decision. 

17. 	 If the Court is concerned about this allegation then the Court may consider 

obtainii:lg a supplementary statement from Justice Wilson on whether or not he 

knew about Mr Sutton's connection to WEL. 

The appellants' claim 

18. 	 It is not clear exactly which facts the appellants say gave rise to a reasonable 

apprehension of bias: The Crown understands the appellants' to be making the 

following submissions: 

18.1 	 The business relationship between Justice Wilson and Mr Galbraith 

created an appearance of bias. Their personal relationship exacerbat~d 

that appearance of bias and/or added to the business relationship such 

that an appearance of bias was created, but did not create an 

appearance of bias in and of itself.20 

17 Affidavit of Frands Cooke, CoA"31 para [13]; Statement ofJm~~ice Wilson CoA Tab 21 para 1121 


18 CoA q'ab 21 para [12] 


19 Appellants' submissions paras [85] and [86] 


20 Appellants' submissions paras [3] and [21] 


75691C12 
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18.2 	 The mode of disclosure by Justice Wilson and/or his alleged partial 

disclosure in relation to the extent of his business relationship with Mr 

Galbraith created an apprehension ofbias.21 

18.3 	 The fact that Justice Wilson was newly appointed to the Court of 

Appeal increased the possibility ofbias.22 

18.4 	 The appellants' position in relation to Justice Wilson's friendship with 

Mr Sutton 'is unclear. The appellants appear to argue that the 

relationship should have been disclosed and that Justice Wilson's 

failure to do so created a reasonable apprehension of bias. However, 

the appellants also appear to suggest that the relationship (and not only 

Justice Wilson's failure to disclose it) gave rise to an appearance of 

bias.23 (Indeed, if the appellants' view is that the relationship ought to 

have been disclosed,' then they must also think the relationship might 

otherwise give rise to an appearance of bias.) This allegation may need 

to be resolved on. the basis suggested in paragraph 17. 

19. 	 The Crown does not understand the appellants to rely on Justice Wilson's 

previous directorship· of Cards NZ Ltd and his decision to step down from that 

directorship upon appointment.24 

Substantive submissions 

The Muir test 

20. 	 It is common groun~ that the prevailing test for apparent bias in New Zealand 

is that stated by the Court of Appeal in Muir v Commissioner of Inland Revenul5
• 

. . 26
That test sets out a two-step mqw.ry: 

"First, it is necessary to establish the actual circumstances which have a 
direct bearing on a suggestion that the]udge was or may be seen to be 
biased. .. The second inquiry is to then ask whether those circumstances 
as established might lead a fair-minded lay observer to reasonably 

21 Appellants' submissions, paras [9] and f1 0] 

22 Appellants' submissions paras [67] and [68] 

23 Appellants' submissions paras [22], [23J; and [85J 

24 Refer appellants' submissions para [60] 

25 {2007] 3 NZLR 495 [Appellants' authorities Tab 1] 

26 Mllirpru:a [62] [Appellants' authorities Tab 1J 

75691C12 
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apprehend that the Judge might not bring 
resolution of the instant case." 

an impartial mind to the 

21. The Crown does not propose to challenge the Muir test. The Crown agrees 

with the Court of Appeal that the test gives proper weight to public perception. 

Further, its adoption has brought New Zealand 

jurisprudence of other major common law countries.27 

law into line with the 

22. However, so that the test is properly understood and applied, the Crown 

. considers that there is merit in expanding on the precise rationale for the Mldr 

test, and as patt of that inquiry, considering how exactly the test in Muir departs 

from the previous test in New Zealand, taken from R v Gough2B. That test was 

stated by Lord Goff of Chieveley in Gough as follows:29 

"Having ascertained the relevant circumstances, the court should ask 
itself whether, having regard to those circumstances, there was a real 
danger of bias on 'the part of the relevant member of the tribunal in 
question, in the sense that he might unfairly regard (or have unfairly 
regarded) with favour, or disfavour, the case of a party to the issue under 
consideration by him." 

Lord Goff clarified that the reference to "real danger" was to "ensure that the 

court is thinking in terms of possibility rather than probability ofbias".30 

23. This formulation is different to the test in Muirin two key respects: 

23.1 The relevant perspective is that of the Court's and not the "fair

minded lay observer"; and 

23.2 The relevant threshold for appearance of bias is "a real danger of bias" 

and not "a reasonable apprehension of bias". 

27 

28 

29 

30 

Mllir para [61J; United Kingdom: "whether the [aU the circumstances bearing on the suggestion that the judge 
was (or would be) bhlsed] would lead a fair-minded and informed obse.rver to conclude that there was a real 
possibility that the tribunal was biased" (Alf7G Group Ltd 11 Morrison [2006]1 WLR 1163 para [7]); Australia: 
"whether the [factsJ give rise to a reasonable apprehension or suspicion on the part of the fair-minded and 
informed member of the public that the [judge] has not discharged or will not discharge lhisl task impartially" 
(Webb 11 R (1994) 181 CLR 41 'page 53 per Mason CJ and McHugh J) United States: "Disgualification is 
required if an objective observer would entertain reasonable questions about the judge's impartiality. If a 
judge's attitude or state of mind leads a detached observer to conclude that a fair and impartial hearing is 
unlikely, the judge must be disqualified. (Iitsky tJ United States 510 US 540 (1994), 564; Canada: "a reasonable 
apprehension, which reasonably well-informed persons could properly have, of biased appraisal and judgment 
of the issues to be determined" (Committee for JIIstice and libertY lJ National Energy Board [1978] 1 SCR 369, 394) 

[1993} AC 646 [Appellants' authorities Tab 11] 

GOlIgh 670 [Appellants' authorities Tab 11) 

Gough 670 [Appellants' authorities Tab 11) 
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24. 	 Coutts have been dh:ided on whether there is any real difference between the 

tests (and in particular on whether the threshold "real danger of bias" or "real 

possibility" is different to "a reasonable apprehension of bias'). 

25. 	 Lord Goff in Gough declined to adopt the "lay observer" perspective, 

considering it would make no practical difference to the inquiry:31 

"Since however the Court investigates the actual circumstances, 
knowledge of such circumstances as are found by the court must be 
imputed to the reasonable man; an9 in the result it is difficult to see 
what difference there is between the impression derived by a 
reasonable man to whom such knowledge has been imputed, and the 
impression derived by the court, here personifying the reasonable 
man." 

26. 	 English Courts have' since adopted the "fair-minded and infonned observer" 

perspective but continue to apply a threshold of "real possibility" of bias.32 In 

relation to the change to the· "lay person" perspective, the House of Lords 

considered that this constituted a "modest adjustment" and would seem to view 

the difference as primarily symbolic.33 As to the "real possibility" threshold; the 

Courts do not appe~r to consider that this is any different from "reasonable 

apprehension",34 

27. 	 New Zealand Courts have been similarly circumspect as to whether there is any 

real difference between the tests: 

27.1 	 The Court in Muir stated that the new test "confttm[ed] the 

appropriate 'window' through which the relevant conduct is viewed; 

that is, it emphasises how something might reasona?ly be regarded by 

the public".35 However, it is not clear that it saw any practical 

difference arising from the new formulation: the Court confirms the 

House of Lords view that the "lay person" perspective constituted a 

31 	 Gougb 667-68 [Appellants' authorities Tab 11] 

32 	 A fPC Croup Ltd para (7) 

33 	 Porter (lIld (lIIother 1) Magill [2002] 2 AC 357 paras [101] to [103]; ucabail para [17] [Appellants' authorities Tab 
10]: «In the overwhelming majority of cases we judge that application of the two test would anyway lead to the 
same outcome"; R v Bow Street Metropolitan Stipeltdiaty Magistrate. ex p Pillocbet Ugarte (no 2) [2000J 1 AC 119, 136 
[Respondent's authorities Tab 4]; MatJ'OWarStation Ltd (No.1) [2002J 3 NZLR 577 (NZPCC) (PC) para [10] 
[Appellants' authorities Tab 4] 

34 	 Refer Porter para [1 02J. The House of Lords considered that it had removed any possible conflict with the tests 
applied in most Commonwealth countries, notwithstanding those countries referred to applied a "reasonable 
apprehension" or "reasonable suspicion" threshold. 

35 	 Mldr para [60] [Appellants' authorities Tab 1 J 

75691C12 

http:public".35
http:symbolic.33


9 

"modest adjustment", characterising the change as an "endeavour to 

better articulate what it is that lies at the heart of the concern behind 

the test".36 The Court did not focus on the difference between "real 

danger" and "reasonable apprehensJon" of bias. 

27.2 	 The Court of Appeal mAuck/and Casino Ud considered that "there was 

little if any practical difference between the tests" explaining that "once 

it is granted that the hypothetical observer must be informed...the 

distinction becomes very thin. If a reasonable person knowing all the 

facts would not consider that there was a real danger of bias, it would 

seem strained to say that nevertheless he or she would reasonably 

suspect bias".37 In contrast, the Court of Appeal in Ngati Tahinga and 

Ngati Kawera Trust AtlOntry-General8 considered "reasonable1) 

apprehension" to be a lower threshold than "real danger". 

28. 	 The High Court of Australia considers there is a real difference between the test 

in Gough and the ''lay person/reasonable apprehension" test. 39 

28.1 	 In relation to the appropriate perspective, Mason C] and McHugh] in ' 

Webb criticised the Gough test for, placing insufficient weight on the 

public's perception, and therefore, public confidence in the 

administration of justice, stating:40 

"if public confidence in the administration of justice is to be 
maintained, the approach that is taken by falr-minded and 
informed members of the public cannot be ignored...in 
considering whether an allegation of bias on the, part of a judge 
has been made out, the public perception of the judiciary is not 
advanced by attributing to a fair-minded member of the public a 
knowledge of the law and the judicial process which ordinary 
experienc~ suggests is not the case". 

28.2 	 Deane] explained the significance of the "lay person" perspective in 

terms of what knowledge can be imputed to him or her: "the 

36 	 Muir para [50) [Appellants' authorities Tab 1 J 

37 	 Allckhnd CasillO Ltd v Cmillo COf1trolA1Ithority [1995) 1 NZLR 142, 149 [Appellants' authorities Tab 6J 

38 	 (2003) 16 PRNZ 878; notwithstanding that the prevailing test "\;tas the Gotrgh formulation, the Court applied the 
"rcas~nable apprehension" standard in dismissing an application for leave to appeal, as it did not want to leave 
an avenue of appeal open on the grounds that the test might change. 

39 	 IPebb pp 44, 51-52 (Note that the Court was concerned with a possible appearance of bias arising from an 
action by a juror, although it confirmed that the test was the same for jurors as it was for the judiciary (p 47.) 

40 	 Webbp 51 

http:bias".37
http:test".36
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knowledge to be attributed to him or her is a broad knowledge of the 

material objective facts" (relying on S & M Motor Repairs v Caltex Oiftl) 

" ...as distinct from a detailed knowledge of the law or knowledge of the 

character or ability of the members of the relevant coutt.,,42 

28.3 	 In relation to the threshold of "real danger of bias", Mason CJ and 

McHugh J considered that "it would often be difficult to determine 

objectively whether the incident has affected or might affect the 

impartiality of the juror". 43 They said the reasonable apprehension test, 

on the other hand "allows for a margin for error in evaluating the facts 

as elicited. It concentrates not on whether there is a danger of bias as 

an objective fact, but whether a fair-tnlnded and informed person 

might apprehend or suspect that bias existed.,,44 Similarly, Deane J 

considered that the "real danger" test amounted to "a doctrine of 

disqualification for actual bias modified by the adoption of a new 

standard of proof".45 

28.4 	 In evaluating the relevant circumstances in" the case, the Court 

endeavoured to demonstrate how the "lay person/reasonable 

apprehension" inquiry was different to that in Gough. In Webb, a juror 

had arranged for flowers to be given to the victim's mother before the 

close of counsel's final address. The trial judge declined to discharge 

the juror and rejected the concern that her conduct had created an 

appearance of bias. The Judge had applied the "real danger" test and 

after concluding that the action of the juror was a spontaneous, 

sympathetic gesture and that the jury was a diligent jury, decided that 

there was no danger of bias. "On appeal it was held that if the proper 

test had been applied, the trial court might have reached a different 

conclusion: the gesture of the juror may have been spontaneous, but a 

fair-minded person might fairly apprehend that it revealed a state of 

41 (1988) 12 NSWLR 358 at 368-369 [Appellants' authorities Tab 16] 

42 lV'ebb p 73 

43 Webbp 52 

44 H'7ebb p 52 

45 JJ7ebb p 71 

75691C12 
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mind that was not compatible with unemotional and impartial 

consideration of the case.46 

29. The Crown considers that there are real differences between the test in Gough 

and the Muir test. The significance of those differences can be explained in the 

following way: 

29.1 There is symbolic value in the language of the test from Muir in that it 

emphasises and reminds the Court of the importance of public 

confidence in the judiciary; 

29.2 Under the test in Muir, the lay observer is attributed with knowledge of 

all the material objective facts said'to give rise to the apprehension of 

bias. Thus: 

29.2.1 The lay observer is not imputed with knowledge of the actual 

state of mind of the juror or judge/7 

29.2.2 The lay observer understands the relevant facts as they 

actually are: an apprehension of bias cannot arise out of a 

litigant's mistake as to what the facts are.48 

29.3 The extent to which the lay observer's perspective might produce a 

different outcome to the Court's perspective from Gough will depend 

upon the knowledge-imputed to the lay observer in relation to the law, 

Court processes. and the legal profession. In order that the importance 

of public confidence in the judiciary is secured, the Court's assessment 

of what the lay observer might appreciate must be realistic. As noted 

by the appellants, the majority and 'minority judgments in S & M Motor 

Repairs illustrate the importance of the knowledge imputed to the lay 

46 

47 

48 

Webb p 54-55 per Mason CJ and McHugh J 
Locabail para [19] [Appellants' authorities Tab 10]; Ebner p Offitial TrtlJtee til Bankroptry,· C/enae PlY Ltd p Allstralia 
and New ZQ(/Irllld Bankillg Corporation [2000] 205 CLR 337 para [7] [Appellants' authorities tab 14] (Note, 
however, that, as above, if a Judge was unaware of a fact or association said to give rise to an apprehension of 
bias, that is a material objective fact: Locrlbailpara [18]) , 

In relation to the ftrst step of the Mllir test, the Court stressed the hnportance of "getting the facts straight"; 
"the factual inquiry should b~ rigorous, in the sense that complainants cannot lightly throw the "bias" ball in 
the air": Mllir para [62] [Appellants' authorities Tab 1]; see also Locabailpara [51] [Appellants' authorities Tab 
10J 
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observer to the decision whether there is a reasonable apprehension of 

bias.49 

29.4 	 The Crown considers that there is no real difference between the "real 

danger" or "real possibility" and "reasonable apprehension" 

thresholds: if the lay observer considers there is no real danger of bias, 

it would seem strained to say that nevertheless he or she would 

reasonablY apprehend bias. The concern that the "real danger" or "real 

possibility" test may invite an objective inquiry that comes close to a 

search for actual bias arises only where the Court loses sight of the lay 

person's or 'outsider's' perspective. So long as the focus is ·on the 

possibility of bias as apprehended by the lay observer, the necessary 

margin of error in drawing inferences from the facts is preserved. 

30. 	 It is also to be emphasised that although the test in Muir is underpinned by the 

importance of the public confidence in the administration of justice, "the 

touchstone is the ability [of the Judge] to bring an impartial mind to bear on the 

case for resolution."so The question is not whether the relevant facts would 

cause the lay person to reasonably lose faith in the administration of justice in a 

general sense; the apprehension must be in relation to the possibility of bias. 

General principles 

The cogent connection test 

31. 	 The parties are agreed that that there must be some cogent connection between 

the relationship or association and the capacity of counsel to influence his 

decision to give rise to an appearance of bias. As stated in Ebner. 51 

"The bare assertion that a judge (or juror) has an "interestn in litigation, 
or an interest in a party to it, will be of no assistance until the nature of 
the interest, and the asserted connection with the possibility of departure 
from impartial decision making, is articulated." 

32. 	 Consistent with the submission at paragraph [31 Jabove, the Crown agrees that 

such a connection must be established. In relation to this requirement, the 

Crown makes the foll~wing submissions: 

49 Appellants authorities para [44] 

50 MHirpara (63] [Appellants' authorities Tab 1J 

75691C12 

http:Ebner.51


13 


32.1 	 Whether or not there is a cogent connection between the association 

and the possibility of departure from impartial decision making must . 

be considered from the perspective of the lay observer. 

32.2 	 The cogent connection requirement applies not just to associations, 

bl;lt to any facts said to create a reasonable apprehension of bias. For 

example, the appellants must articulate a reason why the alleged partial 

disclosure by Justice Wilson and/or the mode of disclosure adopted by 

him created a reasonable fear that the Judge may have deviated from 

his duties of impartiality. (More will be said about the inferences that 

can be drawn from partial disclosure and the mode of disclosure 

below.) 

32.3 	 Where the appellant relies on several facts to create a reasonable 

app~ehension of bias, those facts can be considered cumulatively as 

well as indiVidually.52 The appellant is required to articulate exactly 

how the facts when viewed cumulatively create a reasonable 

apprehension of bias if that is the basis of their allegation. 

The presumption in cases ofdoubt 

33. 	 The appellants and r~spondents disagree as to which party gets the benefit of 

,the doubt in cases of uncertainty. 53 The Crown considers that any real 

uncertainty ought to be resolved by the Judge declining to sit:54 

33.1 	 The Crown acknowledges the Supreme Court of Canada's concern that 

"extending the grounds to disqualify Judges from sitting would 

multiply litigants' temptations to manipulate the composition of the 

Court".55 However, the Crown considers that the Supreme Court 

overstates the number of cases where the issue of disqualification is so 

51 Ebfferpara [8] [Appellants' authorities Tab 14]; Mtdr at [94J fAppellants' authorities Tab 1]; Atluie Airlincs Pry 
Ltd IJ AlIstrnlidn Airlines Pry Ltd [1996] FCA 1308 para [55] [Appellants' authorities Tab 15] . 

5:2 See Tqyl()r IJ Lawrence [2003] QB 528 (CA) para [72] [Appellants' authorities Tab 9]: "However, we have not only 
carefully considered the 'new evidence' but we have also reviewed the facts as a whole". 

53 Appellants' submissions para [34]; Respondents' submissions para f30] 

54 Locabni/para [251[Appellants' Authorities Tab 10]: "In most cases, we think, the answer, one way or the other, 
will be obvious. But if in any case there is real ground for doubt, that doubt should be resolved in favour of 
rccus'al." The UJcClbni! statement was cited with approval by Ii full bench of the High Court in Zaotfi IJ Greig 
(He, Auckland, CIV -2004-404-311, 31 March 2004, Salmon & Harrison JJ) at para 108. 

5S BOCIrdwalk full ILP p EdnJOllton (City) [2008] 8 WWR 251, 252 {Appellants' authorities Tab 18] 

http:Court".55
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ftnely balanced that the prudent course is for the Judge not to sit: there 

must be "real ground" for doubt, and as noted by the Court of Appeal 

in Locabail, ','in most cases...the answer, one way or the other, will be 

obvious".56 The presumption in favour of not sitting does not 

therefore require or encourage Judges to accede to an unfounded or 

spurious disqualification application. 

33.2 	 The Crown acknowledges that there 18 a public interest in the 

prevention of wasted resources and delays hrought about by 

unmeritorious bias claims.57 However the right to an impartial and 

independent tribunal must be absolute,58 and is guaranteed in the New 

Zealand Bill of Rights Act 1990 (NZBORA) (in s 25 (in criminal trials) 

and through s 27 the "Right to Justice'} The Crown considers that 

this guarantee must ultimately outweigh potential unwanted delay 

arising from the small number of cases where there is real doubt as to 

disqualifica tion. 

33.3 	 This position is not changed by the fact that this case concerns an 

apprehension of bias only. The importance of the reasonable 

apprehension of bias test as a safeguard for the right to an impartial 

and independent tribunal is well established.59 As illustrated above, the 

jurisprudence also demonstrates an increasing concern to protect the 

appearance of impartiality in its own right. 60 

34. 	 A-ccordingly, the Crown considers that in cases of real uncertainty the preferable 

course is for the Judge to recuse him or herself. 

The Iqy observer 

35. 	 The parties have fully canvassed the authol1ties in relation to the characteristics 

and knowledge that can be imputed to the lay observer. Importantly: 

56 Locabailpara [25J [Appellants' authorities Tab 10] 

57 Lombailparas [22] to [24] [Appellants' authorities Tab 10J 

58 R /J ConM11 [200711 NZLR 300 (SC) para [77] (a criminal proceeding) 

59 Ebnrtrpara [7J [Appellants' authorities Tab 14]; Locabdilpara [16J (Appellants' authorities Tab 10] 

60 See also Johllson /J Johl1soll (2000) 201 CLR 488 
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35.1 	 "Such a person is not a lawyer"; ''Yet neither is he or she a person 

wholly unin~ormed and uninstructed about the law in general or the 

issue to be decided".61 

35.2 	 As established in TqyJor , the lay observer can be expected to be aware 

of the legal traditions and culture of the jurisdiction, and in particular 

that close professional and personal relations exist between the 

judiciary and the legal profession.62 The respondents correctly point 

out that this knowledge is 'localised' such that the lay observer would 

appreciate that New Zealand has an especially small and close-knit 

legal profession and that such close relations are common.63 

35.3 	 In relation to counsel's 'capacity to influence' the Judge, the lay 

observer understands the duties and obligations of both Judges and 

barristers, and in particular the role of barristers in relation to their 

client's position. 

36. 	 In relation to the second point, the Crown adopts the observations by Merkel J 
in Aussie Airwqys (set out in the respondents' submissions).64 Some of these 

points are !eiterated 'and expanded upon in the respondents' submissions on 

. 'Capacity to Influence' and 'Are Counsel Different?' On these passages, the 

Crown makes the following points. 

36.1 	 The Crown agrees that: 

36.1.1 	 Counsel being bound by professional obligations provides a 

"second layer of protection against the possibility of bias" in 

so far those. obligations might prevent counsel from unduly 

seeking to influence the Judge.65 Related to this, there is some 

61 JOhn.rOl1 para (53] 

62 Tqylorpara [61] and [62] [Appella~ts' authorities Tab 9] . 

Man'fJ'War Station Ltd fl Auckland City Council [2001] 1 NZLR 552(CA) para [33] [Appellants' 
authorities Tab 5J; RayboJ' AUJtralia Pty Ltd 1) Teetra'i Cop Pry Ltd [1986] 6 NSWLR 272, 276-277 
[Appellants' authorities Tab 17]; Smith v Kvaerner Cementatiotl FoundationJ Ltd (CA) [2006J 3 All ER 
593 para [17]: "Judges in this jurisdiction, whether full time or part time, frequently have present or 
past close professional connections with· those who appear before them and it has long been 
recognised that this, of itself, create no risk of bias, nor, to those with experience of our system, any • I 
appearance of bias". [Appellants' authorities Tab 8] 

64 Respondents submissions para [3,9]; AIISsie Ainvqys para [83] [Appellants' authorities Tab 15] 

65 Respondents' submissions para (50] 

63 

http:Judge.65
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extra safeguard which also arises out of the fact that counsel 

understands how decisions are reached by Judges and that a 

judgment against his or her party (absent bias) is generally no 

reflection on him or her; and 

36.1.2 	 There is a far greater chance that a reasonable observer will 

apprehend the possibility- of bias where the relationship is 

with a witness or party as opposed to counsel because; a 

Judge's decision fundamentally affects the position of the 

parties; and in the case of witnesses, Judges are often requited 

to assess a witness' credibility.66 

36.2 	 However, the Crown does not accept the proposition that counse~ can 

never have an interest in the outcome of a proceeding (absent 

instruction on a contingency fee basis).67 Counsel may have an indirect 

interest in the outcome in so far as his or her reputation and practice is 

enhanced by a high success rate in Court. Indeed, the respondents' 

reliance on ~e test from At/ssie Airlines as to when counsel may have 

some capacity to influence acknowledges some interest by counsel in 

the outcome of the case. However, in making this observation, the 

Crown accepts that: 

36.2.1 	 The interest is much less significant than the interest of a 

party in the outcome and of witnesses in having their 

testimony accepted; arid 

36.2.2 	 Only in extremely rare cases would a Judge be influenced by 

this fact because of a relationship he or she has with counsel. 

More will be said about this below. 

37. 	 There is another point that has adsen in relation to the relevant knowledge 

imputed to the lay observer which the Cto~n wishes to comment upon. The 

appellants' submissions record that the lay observer has no knowledge of the 

Judge or counsel's character or ability.68 Two points tleed to be made in 

66 Respondents' submissions para [49] and [51] 

67 Respondents submissions para [34J 

68 Appel1ants' submissions para [45.5] 
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response. First, the authority cited makes no reference to the lay person's 

knowledge of counsel's character or ability, although such knowledge would be 

irrelevant in any case.69 Second, the appellants' proposition in relation to a 

Judge's character would prevent the appellants from relying on the fact that 

Justice Wilson was newly appointed to the Court of Appeal when he heard the 

Saxmcrc appeal and that his judicial oath was only recently administered.70 The 

contention also suggests that 'new' Judges are less likely to comply with judicial 

oaths for want of experience. There is simply no basis for such a proposition. 

Relationships between counsel andJudges and capacity to influence 

38. 	 Tbe parties have accurately canvassed the authorities dealing with relationships 

between counsel and Judges and have correctly summarised those associations 

that have been considered capable of influencing a Judge. They are: familial71 
, 

marital72 or sexual relationships73; employee/employer relationships74 and 

b~siness relationships where the Judge is in some way financially beholden to 

counsel.75 A mere friendship or past professional association between counsel 

and Judge will not generally be capable of influencing a Judge/6 

39. 	 However, th,e possibility of such a relationship giving rise to an apprehension of 

bias has not altogether been discounted by the case law.77 
. Moreover, although 

these authorities are of considerable guidance, as emphasised by the Court of 

Appeal of England and Wales in Locobail: "every application must be decided on 

the facts and circumstances of the individual case".78 Accordingly, the Crown 

considers that there is merit in examining exactly what it is about the different 

relationships identified above that can be said to reasonably cause concern. 

69 AJlssie Airlines para [70J [Appellants' authorities Tab 15J 

70 Appellants' submissions paras {67] and [68] 

71 Article 234(1) and (9) of the Canadian Code of Civil Procedure; Australasian Institute Guide to Judicial 
Conduct para [3.3.4] 

72 FiJrgleton p Christiall [panoff PlY LJd 14 S.A.S.R 1976, 530 pages 534-535; Aussie Airlims para [58] [Appellants' 
authorities Tab 15]; Carralll) New Zealand Law Practitioners Disciplinary Tribunal [1998] NZAR 26, 29 

73 Carran29 

74 Fingleton; AlIssie Airlines paras [59] to [65} 

75 Allss;e Airlines para [93} 

76 Tqylorpara [62]; [Appellants' authorities Tab 9]; So/jlh I) KPaernerpara [17]; BL & ML p DM [2003] FamCA 1449 
at [24] [Respondents'authorities Tab 1]; Iv()ry IJ Telsfra COlporatioll Ltd [2002] QCA 457; see also UK Guide to 
Judicial Conduct para [7.2.41; Australasian Institute Guide to Judicial Conduct para f3.34(f)J 

77 Refer Carrall 29; Locabai/at [25] (Appellants' authorities Tab 101 

78 Locl1btJilpara [25J [Appellants' authorities Tab 10] 
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40. 	 4 review af the relevant autharities reveals that there are two types af cancerns 

raised: 

40.1 	 First, that because af the 'depth' ar closeness af the relatianship 

between Ju~ge and caunsel, the Judge might subcansciausly favaur 

caunseL This cancern is braught aut by Merkel J in Aussie Airlines in 

explaining the perceived danger arising aut af familial and sexual 

relatianships, such as the ane in Kennecfy v Cahill.-79 "the clase and 

seriaus relatianship would be perceived to. involve an ematianal ar 

relatianal inter-dependence which might reasanably be perceived to. 

have a capacity to. influence haw the judge might appraach the 

resalutian af the matter decided". 

40.2 	 Secand, that the relatianship is such that· the Judge has a particular 

interest in keeping the relationship 'intact' ar 'staying an side' with 

counsel.80 Aussie Airways described""the dynamic in the fallawing terms; 

that the Judge was "far same reasan 'beholden' to. caunsel ar if there 

was a situatian af fear, favour or some capacity to exercise pawer in 

relation to the assaciatian". 81 Examples given are: 

40.2.1 	 Where a Judge is indebted to counsel or has otherwise been 

financially assisted by counsel, in respect af significant sums 

payable at call. 82 

40.2.2 	 Where a Magistrate was emplayed by the same Gavernment 

department as caunsel, and caunsel was Head af that 

Department. In finding that the relationship disqualified the 

Magistrate from sitting, the Caurt reasaned that "there [are] 

ways in which a Permanent Head can make the life af an 

afficer uncamfortable [ ...] from a mare to a less congenial 

post or locality withaut loss af status". The Court said this 

79 AflJ!ie Airlines para [58J [Appellants' authorities Tab 15] 


80 This is how the argument for apprehension of bias was framed in EL vML: refer para [10] 


81 Alluie Airlines para [93J [Appellants' authorities Tab 15J 


82 Ibid 
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possibility was reasonably apprehended, regardless of whether 

in the individual case it was likely to happen.83 

40.2.3 	 Where a Justice of the Peace was employed on a salary as a 

clerk by a fum of solicitors appearing before him.84 

41. 	 The Crown considers that sexual and marital relationships might also be 

considered in ~ese terms, in that there is often a particular interest in keeping 

the relationship 'intact' and sometimes within the relationship there is scope for 

discomfort or retribution. 

42. -	 The first type of connection is principally relied upon by the appellants in 

characterising the relationship between Ju.stice Wilson and Mr Galbraith, 

although their primary concern seems to be that Justice Wilson would 

subconsciously accept Mr Galbraith's arguments because of the level of trust 

and confidence in him, rather than subconsciously favouring Mr Galbraith in 

making his decision because of their relationship. 85 The Crown do~bts whether 

the real concern is of a subconscious favouring of counsel's arguments, since: 

42.1 	 A Judge's closeness to counsel may equally mean he or she is more 

easily able to identify counsel's weaker arguments or those in which 

counsel does not have confidence; and 

42.2 	 While a Judge may be swayed by counsel's presentation at -hearing, he 

or she will ultimately have to examine the arguments separately on 

their merits before making a decision. 

43. 	 The Crown considers that the second concern raised in Aussie AiTwqys is of 

more relevance -to the present case, (putting aside at this stage the question 

whether the connection in the present case is a sufficiently cogent one). 

Rules relating to Judges' holding business interests 

44. 	 The appellants have placed considerable emphasis on the fact that in 

comparable jurisdictions there are rules prohibiting Judges from having business 

83 	 Finglctol1535 

114 	 Fi;tglCtOl1 534 to 535 

85 	 Refer appellants' submissions paras [27(i)] and f58J. Although the appellants' submissions in relation to Justice 
Wilson being 'beholden' to Mr Galbraith would appear to suggest they allege too that Justice Wilson had 
incentive to favour Mr Galbraith with a successful outcome (refer para [62]). 
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interests, thereby making Justice Wilson and Mr Galbraith's connection 

"extraordinary" (to quote the appellants' description).86 Two points can be 

made about this proposition. 

45. 	 First, the appellants are not entirely accurate when . they say that in most 

jurisdictions Judges are prohibited from retaining business interests. Most 

jurisdictions permit some level of involvement in commercial enterprises subject 

to certain limitations and principles.s7 As noted by the respondents, the 

Australasian Institute of Judicial Administration's Guide to Judicial Conduct 

(Second Edition) permits small-scale non~judicial activities including hqbby 

fanus and other agricultural enterprises; larger managed enterprises that do not 

require "hands on" responsib~ty; and directorship of small family companies. 88 

The United Kingdom rules add to this list a private directorship of a private 

company and a company formed for the management of flats of which helshe 

is a tenant.89 Such 'minor' commercial involvement is distinguished from 

directorships of public companies which are impermissible in all j~sdictions.90 

46. 	 Second, consideration must be given to what (if any) relevance the rules relating 

to Judges' commercial involvement have to the Muir inquiry. A reasonable 

apprehension of bias is not established by the mere fact that such relationships 

are uncommon, and in some jurisdictions prohibited. 91 As the rules are 

86 Appellants' submissions para [50] and [52] 

87 In the United States, only a minority of states permit judges to operate business while on the bench (US 
Judicial Ethics Handbook: [para 6~962J); The Australasian Institute's Guide to Judicial Conduct (Second 
Edition) (para [6.2]) does not prohibit Judges from having commercial interests, but the permissible scope of 
involv,ement is limited to take account of the facts that: timely discharge of judicial duties must take priority 
over any non-judicial activity; the fmandal benefits of office should give a comfortable level of security to 
obviate the need to augment earnings by activities that generate a conflict of interest or otherwise pose a 
potential threat to public confidence; directorships of public companies should be resigned on appointment; a 
Judge should not engage in any financial or business dealing that might. ..involve the judge in frequent business 
transactions or business relationships with persons likely to come before the judge in court The Guide says 
that some small-scale non-judicial activities that might be perceived as commercial are quite common and not 
objectionable, particularly if they are primarily recreational (refer respondents' submissions para 55(b); The 
UK Guide to Judicial Conduct (March 2008) states that "the requirements of office clearly place severe 
restraints upon the permissible scope of a judge's involvement with commercial enterprises", but does not 
expand on what those restraints are (refer para f8.3.1D. The UK Department for Constitutional Affairs: Judges 
- Guidance on Outside Activities and Interests, says that there is no objection to a judge h,olding shares in 
commercial companies, but that there is "a long-standing rule') that no judge should hold a commercial 
directorship of any kind; a person holding such a directorship is therefore expected to resign from it on 
appointment to judicial office <http://www.dca.gov.uk/judicial/geninf/joutactfr.htm#2> (See also Locabail at 
flOG].) The Canadian Judicial Council's Ethical Pri~ciples for Judges does not appear to prohibit Judges 
entering into business associations, but requires Judges to "organize their personal and business affairs to 
minimise the potential for conflict with their judicial duties."(E.1). 

88 Respondents' submissions para 55(b) 

89 The UK Department for Constitutional Affairs: Judges - Guidance on Outside Activities and Interests 

9() The Australasian Institute's Guide to Judicial Conduct (Second Edition) para [6.2] 

91 Refer appellants' submissions [591 
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designed to preserve the impartiality and independence of the judiciary they do 

give some general sense of the acceptability or otherwise of certain types of 

business relationships against these concerns. However, whether they are of any 

real assistance to the application of Muir to the facts of this case is questionable' 

for the following three reasons: 

While concerned with ensuring impartiality in individual cases, the 

rules have other purposes such as ensuring that timely discharge of 

judicial duties takes priority over any non-judicial activity; that Judges 

are not too often disqualified from sitting on cases; and that public 

confidence in the judiciary's independence in a general sense is 

maintained. 

46.2 	 Whether the rules inform the' lay person's understanding and 

knowledge of the concerns around Judges' commercial involvement 

and the likelihood of bias is doubtful: there are no such rules in New 

Zealand, and it is unlikely that the lay person would be aware of such 

rules from other jurisdictions. (That said, the Crown accepts that the 

lay observer would understand as a matter of general knowledge or 

common-sense that concerns about impartiality and independence 

would arise from Judges' having significant commercial, political, and 

in some cases charitable interests.) 

46.3 	 Whatever any general impression arises in relation to the implications 

of Judges' having business interests, the appellants must still show a 

cogent connection between the interest in this case and the capacity for 

that interest to influence the Judge's decisio~-making.92 

Commercial involvement l?J Judges in New Zealand 

47. 	 The respondents set out under the heading (Lives of cloistered isolation?' the 

reasons why they say the appellants are wrong that the association in the present 

case is "unique", and that it is rare for Judges to publicly retain or promote 

business interests. 

This last point relates to the Crown's submission at paragraph [31]: the Court must be careful to separate 
matters which might be said to permit a loss of faith in the judiciary andlor administration of justice in a 
general sense, and those which actually go to the question whether there is a reasonable apprehension of bias. 
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48. 	 The Crown does not express any view on the frequ~ncy or otherwise ofJudges 

owning business inte~ests. 

49. 	 Consistent with its view in relation to the rules relating to Judges' commercial 

involvement, the extent to which it is common for Judges to have business 

interests in New Zealand, and the nature of those interests, may give the lay 

observer some general sense of the acceptability or otherwise of certain types of 

business relationships. However, whatever any general impression may be 

formed in relation to the implications of Judges' having business interests, the 

appellants must still show a cogent connection between the interest in this case 

and the capacity for it to influence counseL 

The inferences that mqy be drawn from the extent and mode ofdisclosure 

Partial disclosure 

50. 	 The fact that a Judge may be shown to have partially disclosed or 

misrepresented an interest may in certain circumstances by itself, or together 

with other circumstances, give rise to a reasonable apprehension of bias. In 

Aus.rie Airlines, Merkel J explained how non-disclosure or partial disclosure may 

excite the suspicions of a litigant:93 

"A party or the public may well be left with the impression that there 
-was intentional concealment or non-disclosure, or that something was 
"wrong about it all". A failure to disclose, no matter how unwitting, 
can undermine public confidence in the integrity of, and the 
administration of justice by, the judicial officer or the tribunal 
concerned." 

51. 	 However, it is not the case that partial or non-disclosure will automatically give 

rise to a reasonable apprehension of bias. In fact, the circumstances where this 

occurs are likely to be exceptionaL This is because, as submitted earlier, the 

relevant test is not whether the Judge's behaviour may have undermined the 

public confidence in the administration of justice in any general sense. (To the 

extent that Kirby J suggests this is sufficient, the Crown disagrees.) Further, the 

appellant must draw a connection between the partial disclosure and the feared 

deviation by the Judge from his duties of impartiality. There can be no 

Alfssie Airliftes 221; S 6'M Motor Repairs 374 93 
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presumption of deliberate concealment or misrepresentation. Rather there must 

be additional objectiv~ facts to suggest this is a real possibility.94 

The mode of disclosure 

52. The Courts have on several occasions stressed the importance of following 

appropriate procedures' for disclosure of potentially disqualifying interests and 

associations by Judges, including recently in Muir. 95 Indeed, the adoption of 

rules 	and practices in respect of the disclosure by judges of a potentially 

disqualifying interest or association has many advantages.96 

('It relieves the parties of enquiring into, or otherwise investigating, 
judicial interests, and associations. It invites a timely and informed 
decision on the part of the judge, litigants and legal practitioners as to 
whether any disclosed interest should be waived. It removes a cause of 
judicial resentment or irritation when the question of disqualification is 
raised belatedly, as it was in this case. The practice of prior disclosure 
of any possible interests, statements, associations, relationships and 
extrinsic knowledge thus operates prophylactically. It helps to 
maintain respect for the integrity of judicial performance in the nation, 
as a model for the region and the building of the rule of law globally." 

53. That said, it is important to distinguish between "matter[sJ of prudence and 

pro~essional practice for a judge" and rights or duties and/or the law governing 

bias.97 As with partial disclosure, it is not the case that failure to follow the 

proper procedure will automatically give rise to a reasonable apprehension of 

bias.98 The same connection must be shown between the mode of disclosure 

and the feared departure by the Judge from his duty of impartiality. Again, it 

will be necessary to show some additional fact that reasonably gave rise to that 

pos sibility. 

94 
That such circumstances will be exceptional is illustrated by the decision in Tt!}'lor [Appellants' authorities Tab 
9J In this case the appellants claim of appearance of bias failed, notwithstanding that: the Judge failed to 
disclose that the Judge had been· a client of the respondents' solicitors until before the fourth hearing of the 
proceeding; the Judge did not disclose that he and his wife had made arrangements to call on the solicitors the 
night before he delivered his judgment to execute their wills; and that it had subsequently been revealed that 
the Judge had not paid for the solicitors' services. The Court reached this conclusion notwithstanding that the 
initial disclosure had apparently been made "reluctantly" by the Judge, and that while he was not required to 
make the disclosure in relation to his association with the solicitors, after he had "made that . mistake, his 
subsequent conduct fuelled the [appellants1 suspicions" (refer para [74]). 

95 	
Mllirpara [66] [Appellants' authorities Tab 1] (Although, as the appellants note,Mllirwas decided after Justice 
Wilson's disclosure to the appellants in March 2007). Refer also Smith v Kvacrnerpara [281. 

96 Smits {) Roach (2006) 228 ALR 262 (HCA) per Kirby J para [102J [Appellants' authorities Tab 13] 

97 	 EblJcr para [69] and [70J [Appellants' authorities Tab14]; Kirby J in Smils p RodCh considers that proper 
disclosure is "not just a question of prudence. It is part of the governing law" (para [102]). Although the 
Crown agrees with Kirby J that 'there are many advantages to proper disclosure (as stated above), it does not 
adopt this statement. 
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Multi-member court; unanimous decision andJustice Wilson the mostjunior member 

54. 	 The respondents say that it is relevant to the issue of reasonable apprehension 

of bias that it was multi-member court; that the court reached a unanimous 

decision and that the other two members, including the author of the judgment, 

were the two most senior members of the Court of Appeal and Justice Wilson 

the most junior. 99 

55. 	 The Crown suggests there are four reasons why these considerations are not 

significant in the circumstances of this case:100 

55.1 	 First, ss 25 and 27 of NZBORA guarantee an independent and 

impartial tribuna/. There can be no question that litigants have a right 

only to a majority of impartial and independent judges and/or 

impartiality and independence in only those who have some capacity to 

influence the decision. N or could the judiciary seriously hope to 

maintain the public's confidence if the guarantee was limited in this 

way. 

55.2 	 Second, the Judge's ability or experience is irrelevant to the issue of 

reasonable apprehension of bias. Consideration of such factors would 

invite scrutiny into the relative influence of each of the Judges and the 

processes by which Judges decide cases and come to agreement. The 

undesirability of permitting and/or requiring such 'behind the scenes' 

inquiries is obvious. 

55.3 	 Third, in the absence of such inquiries, there can be no presumption 

that Justice Wilson had no influence on the decision. Such a 

presumption is similar to the appellants' contention that because 

Justice Wilson was 'new' to the Court of Appeal and had only recently 

administered his judicial oath, there was a risk he might not properly 

adhere to it. 

98 
Ebllerpara [70] [Appellants' authorities Tab14J 

99 Respondents' submissions para [65J to [68] 

100 Refer lit re Medicament,r and Related Closses of Goods (No 2) [2001] 1 WLR 700 (CA); Meado}JI1J(J/e Sttfd Farm " 
Stratford COIIH(y COllnci! [1979J 1 NZLR 349, 349-50; R 11 SlIsseX JIIstiC(lS ex p MtCartl?Y (1924) 1 KB 256; Dimes " 
Proprietors ofGrandJllnctioll CallO! (1852) 3 JUJ Cas 759; GOllgh and Webb are all cases where the alleged bias was 
about one of a number of participants in the decision and no comment was made to the effect that there might 
be a lesser apprehension of bias because of this. 
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,55.4 	 Fourth, the test for reasonable apprehension of bias does not require a 

showing of actual bias; the law is concerned with appearances.. The 

respondents' position is tantamount to requiring the appellants to 

show that where there is a multi-member panel, the relevant Judge 

affected or "influenced the decision by the Court to succeed. This 

cannot be the case. 

56. 	 Accordingly, the fact that Justice Wilson Vias one of three Judges on the Court 

and the most junior Judge cannot be counted against there being a reasonable 

apprehension of bias. To take these factors into consideration would seriously 

undermine the guarantee of an impartial and independent tribunal and is 

contrary to the purpose and scope of the test for reasonable apprehension of 

bias. 

The relationship between Justice Wilson and Mr Galbraith 

57. 	 A reasonable apprehension of bias is not created by virtue of the fact that the 

business relationship between Justice Wilson and Mr Galbraith is 

"exl!aordinary" or prohibited in some jurisdictions. As emphasised above, the 

Crown does not consider that the rules relating to Judges' business relationships 

or the degree to which it is common for Judges to hold business interests are of 

much assistance. In a general sense, the Crown accepts that the lay person will 

appreciate that impartiality and independence concerns may arise in relation to 

Judges holding commercial interests, and that some interests will raise more 

concerns than others, for example, directorships in public companies. 

However, a cogent connection must still be shown between the precise business 

(and, in this case, personal) association in issue and a reasonable apprehension 

of hias. (It is likely in any case that any factors that support such a connection 

will be reflected in the rules around different business interests and the extent to 

which those interests are common.) 

58. 	 In attempting to establish that connection, the appellants' principal argument is 

that the business relationship added to Justice Wilson and Mr Galbraith's 

friendship of a number of years gives rise to a level of trust and confidence that 

takes the relationship beyond the normal professional relationship between 

senior counsel and Judge. They say that these facts create a possibility of 

subconscious bias; namely that Justice Wilson will have (even if subconsciously) 
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a greater degree of trust and confidence in Mr Galbraith than the other counsel 

appearing before him, and would therefore be more likely to accept his 

arguments. 

59. 	 The Crown agrees with the respondents that the appellants' description of th~ 

'influencing' aspects of the business relationship between Justice Wilson and Mr 

Galbraith (trust and confidence), and of their effect (that Justice Wilson would 

be more 'trusting' ofMr Galbraith's arguments) makes it difficult to see how the 

r~lationship is any different to a long-standing close and personal friendship or 

past professional relationship in terms of its capacity to influence Justice 

Wilson's decision-making. 

60. 	 However, . even on a different approach, either emphasising: 

60.1 	 the possibility of a subconscious desire to advantage Mr Galbraith 

through a successful outcome because of the closeness or depth of 

their relationship; or 

60.2 	 the possibility of subconscious or conscious favouring because of a 

need to keep the relationship intaCt because the business relationship 

caused Justice Wilson to be in some way 'beholden' to Mr Galbraith; 

the Crown does not consider that the appellants can establish such a 

connection. 

61. 	 However, the Crown does accept that Justice Wilson probably has a financial as 

well as personal interest in the relationship with Mr Galbraith remaining intact. 

The Crown also acknowledges that Justice Wilson and Mr Galbraith owe 

fiduciary duties to each other. The evidence presently before the Court does 

not enable any conclusions to be drawn about whether or not Justice Wilson's 

and Mr Galbraith's role in this stud is "passive" (as was the case in At/slie 

Ainvqys) or whether their association involves some level of 'hands on' activity. 

However, the Crown considers that the lay observer would appreciate that the 

Judges' (and counsel'~) professional duties ~.nd obligations are sufficient to keep 

;uch interests and inclinations 'at bay'. In particular: 

61.1 	 Any interest Mr Galbraith has in a successful outcome is not 

significant. 



27 

61.2 	 There is no evidence that the closeness of their relationship approaches 

one (such as a familial or sexual relationship) where the emotional 

connection is such that there is a risk of subconscious favouring; and 

61.3 	 There is no evidence that the personal relationship or business 

relationship hfld any aspects to it that would suggest Justice Wilson was 

in any way 'beholden' to Mr Galbraith or that the relationship might in 

anyway be threatened by Justice Wilson neglecting any interest Mr 

Galbraith has in a successful outcome. 

62. 	 Accordingly, the Crown submits that the relationship between Justice Wilson 

and Mr Galbraith does not give rise to a reasonable apprehension of bias. 

The manner and extent ofdisclosure 

63. 	 The circumstances in which the amount of information disclosed or the mode 

of disclosure can add to or create an apprehension of bias are exceptional. '"fhis 

. was 	not the case here. There is no evidence or interpretation of the facts that 

suggest there could be any reasonable apprehension of bias by the lay observer 

arising from Justice Wilson's method of disclosure or from what he disclosed 

(even if the appellants' version of the latter is accepted). 

Waiver 

64. 	 The Crown's approach to the central issue in this case renders it unnecessary to 

provide lengthy written submissions on the issue ofwaiver. 

Legalprinciples 

65. 	 Contrary to the indication in the appellants' submission on their application for 

special leave lO
\ ther~ is now no dispute between the parties that in some 

circumstances a party may be taken to have waived their right to complain about 

a reasonable apprehension of bias.102 

66. 	 There is a minority view that it is not ordinarily open to a litigant unilaterally to 

waive an appearance of bias on the part of the Judge. This was the view of 

101 Submissions for Appellants in Support of Application for Special Leave and Extension of Time eoA Tab 18 
para [31J 

102 Locobtfi/para [26] [Appellants' Authorities Tab 10]; Pill(Jchet 136<;7 
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Kirby P in Goktas v Government Insurance Office of New South WaleslO3 
• .He 

considered that there could be no waiver because the existence and appearance 

of impartiality on the part of the judiciary belongs not to the litigant alone, but 

. to the public at large' and to the legal system of which the Judge is a member. 

The Judge also referred to the difficulties for counsel and defendants in 

impugning a Judge's neutrality.l04 However, as noted by the appellants, Klrby J 

expressly resiled from this position in Ebner, accepting that waiver is possible. 105 

67. 	 I<irby J's position in Goktas was considered by the Court of Appeal in Auckland 

Casino where the Court considered that there was force in the Judge'S view but 

allied with it only "to the extent that displays of blatant bias ... should not 

necessarily he capable of private waiver; while in criminal cases private waiver 

would not normally be possible at all",106 These limitations on the availability of 

waiver are not relevant to the present case. 

68. 	 The Crown notes that the fact of waiver being possible in cases of reasonable 

apprehension of bias does not mean that the Judge is relieved from making his 

own decision whether or not it is appropriate to sit. 107 However, this obligation 

is a matter of proper judicial conduct and is not part of the law of bias; it does 

not preclude the possibility ofwaiver. The appellants appear to accept this. 

There is also no dispute between the parties that the litigant electing waiver 

must have to do so acting freely and in full knowledge of the facts. lOB As to 

what facts are required to be disclosed, the Judge is not required to disclose 

every detail "which diligent digging can produce"; "what is important is that the 

litigant should understand the nature of the· [association] rather than the 

.detail".109 The Crown does not consider that it is sufficient to describe an 

103 	 (1993) 31 NSWLR 684, 686-687 

10-1 	 Goktas 686-687 

105 	 Bbmr para (170] [Appellants' authorities Tab 14] 

lO6 	 Auckland Casitlo 152 [Appellants' authorities Tab 6] 

107 	 UK Guide to Judicial Conduct, para [3.13]: "Even where the parties consent to the judge sitting, if the judge, 
on balance considers that recusal is the proper course, the judge should so act." 

108 	 Pillochet 137; Lo.abail [15] [Appellants' authorities tab 10] 

109 	 fOlIe! 11 DAS Legal Bxpml'es Insllra/lce Co Ltd [2003J EWCA Civ 1071 para [36]; In lOllcs, the chairperson of an 
Employment Tribunal (Mrs Jones) made an announcement that her husband was a barrister in chambers and 
occasionally undertook work for the defendant employer (DAS Legal Expenses Insurance Co. Ltd (DAS)). 
The Court rejected the appellant's allegation of parcial disclosure, stating: that it was "sufficient for Mr Jones to 
have been told that Mr Harper was a barrister in chambers which did DAS work and that he himself had done 
such work. It was not necessary for Mr Jones to know on how many occasions he had been instructed and 
how much he had been paid for that work. The information was sufficient for Mr Jones to know, or at least 
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interest, whether or not it is accurate, that may disclose all the potentially 

disqualifying qualities of the actual interest (as would seem to be suggested by 

the respondents). The litigant must be able to make up his or her mind on the 

interest described as it actually 1s. Finally, the parties are entitled to rely on the 

disclosure made by the Judge: there is no onus on a concerned party to further 

investigate the circumstances.110 

Impact ofthe mode ofdisclosure on waivcr 

69. 	 Although adherence to relevant guidelines relating to the process for disclosure 

is to be encouraged, failure to follow those procedures does not discount the 

possibility of waiver: it is important to distinguish between "matter[s] of 

prudence and professional practice for a judge" and rights or duties and/or the 

law governing bias. ttt 

70. 	 However, a failure to follow the recotnUlended process for disclosure will 

iinpact on waiver where that failure has meant that the appellant cannot be 

shown to have waived in full knowledge of the facts. Without expressing a view 

on the dispute as to what was disclosed by Justice Wilson, this case 

demonstrates how informal disclose can lead to possible disagreement as to 

whether full disclosure has been made. 

Was there waiver by the appellants? 

71. 	 Whether there was waiver in the presefl:t circumstances may depend in large part 

on the significance the Court attaches to Justice Wilson and Mr Galbraith's 

ownership of the horse stud and what that business interest involved and upon 

its inquiry into whether that interest gave rise to a reasonable apprehension of 

bias. That discussion will necessarily inform the perceived'difference between 

appreciate the possibility that M; Harper was on the appropriate DAS panels since Mr Jones must be taken to 
know how the DAS system worked. Mr Jones would also then know or appreciate the possibility that 
individual respondents or witnesses to be called on behalf of the employer would have it within their power to 
direct work to or curtail work to Mr Harper, In our judgment the disclosure, bald as it was, was sufficient for 
its purpose." 

110 	 N~(/rPRetinos (1991) 25 NSWLR 224, 229-230 Kirby P 

111 	 Refer Smith vKvaemer para [29]: (referring to guidelines in relation to disclosure) "This is useful guidance but, as 
the court made plain, it should not be treated as a set of rules which must be complied with if waiver is to be 
valid", Accordingly, in Smits v Roach, the appellants were taken to have waived their right to object to the Judge 
sitting notwithstanding that the Judge had not formally disclosed the relevant association to the parties, where 
the association was known to the complaining party's lawyer. 
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the descriptions: shared ownership of "horse racing interests" and ownership of 

a "horse stud". Again, the Crown does not propose to intervene on the factual 

. dispute as to what actually was disclosed. 

72. 	 I:I0wever, applying the principle that what must be disclosed is the nature of the 

interest, the Court must decide if the difference between the descriptions 

"shared ownership" in "horse racing" or "bloodstock" interests and "ownership 

of a horse stud" is of such significance that the former description does not 

. sufficiently express the nature of Justice Wilson and Mr Galbraith's business 

interest. 

73. 	 If the dispute as to what was disclosed is decided fully in the appellants' favour, 

it is open to the Court to conclude that the appellants did not waive their right 

to complain about the relationship between Justice Wilson and Mr Galbraith. 

For completeness, the Crown notes ~at it agrees with the respondents that: 

73.1 	 The fact that Justice Wilson did not follow the proper procedure for 

disclosure is not an impediment to establishing that the appellants 

waived their right to object. 

73.2 	 There is no suggestion that the appellants' waiver was not otherwise 

clear and unequivocaL 

25 February 2009 

D. Collins QC, K. Muller, C. Brown 
Attorney-General as Intervener 

TO: The Registrar of the Supreme Court of New Zealand. 
AND TO: TheAppellants 

The Respondents 
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