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MAY IT PLEASE THE COURT: 


1. 	 This is an application for leave to appeal against aChambers judgment of a single 

judge of the Court of Appeal which prevented the direct right of appeal against 

summary strike out of aJudicial Review in the High Court. 

2. 	 The Appellant relies upon his application for leave and adopts that Notice into these 

submissions. 

3. 	 It is a fact the High Court summary strike out order being appealed to the Court of 

Appeal was premised entirely on unreasoned obiter comment from aSupreme Court 

ruling which expressly refused to consider anything but one unrelated legal issue - a 

fact made clear in the first paragraph of that judgment.1 

4. 	 It is also a fact the High Court summary strike out order denied the right to judicial 

review without one - not one - reference to the legislative guarantee to judicial 

review expressly provided by section 27(2) of the New Zealand Bill of Rights Act 

1990: 

"27(2) Every person whose rights, obligations, or interests protected or 
recognised by law have been affected by a determination of any tribunal or 
other public authority has the right to apply, in accordance with law, for 
judicial review ofthat determination." 

5. 	 The Court record provides incontrovertible evidence the lawful right for judicial review 

was provided by legislation and that the refusal of that right did not address this 

legislation in any fashion. Then, aCourt of Appeal judge, sitting in Chambers, issued 

ajudgment preventing adirect right of appeal2 against that judgment. 

THE SUBJECT CHAMBERS JUDGMENT 

6. 	 The Chambers judgment expressly accepted the Appellant was unable to pay the 

'access fee' it ordered as a prerequisite to obtaining a hearing (paragraph [10]). 

7. 	 The judge, sitting alone in chambers, determined no solvent appellant would appeal 

the High Court summary judgment which prevented judicial review against the 

Supreme Court Registrar declaring ageneral prohibition against public access to 

Supreme Court Records. The judge premised her effective barring order largely 

1 Mafart vTVNZ [2006] NZSC 33 "[1] Does the Court of Appeal have jurisdiction to hear an appeal from a 
High Court determination of an application under the Criminal Proceedings (Search of Court Records) Rules 
1974? That is the single question addressed on the present appeal." 
2 Section 66 of the Judicature Act 1908 
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upon aperceived alternative remedy which does not exist in law and was further 

unsupported. The Chambers judgment failed altogether to address the public interest 

grounds upon which the application expressly relied. 

CONFLICT OF INTEREST WARRANTING JUDICIAL DISQUALIFICATION? 

8. 	 Concurrently, the Supreme Court Registrar is being judicially reviewed in unrelated 

proceedings for not publicly recording judgments. He has filed a strike out application 

in that judicial review which pleads inter alia "There is nothing in the Public Records 

Act that requires court decisions to be publicly recorded".3 

9. 	 Therein lies an apparent conflict for this Court. Its Registrar is separately accused of 

violating elementary court doctrines in prohibiting public access generally to filings 

and also not publicly recording judgments. In this appeal which challenges the 

lawfulness of his order of general prohibition, the Registrar issued the general 

prohibition after taking advice.4 As the Chambers Judgment which prevented appeal 

against summary strike out of the Judicial Review at the High Court also prevented 

discovery as to the source of that legal advice which even the High Court judge found 

troubling,5 this Court would almost certainly not want that advice made public if its 

source was ajudge or judges of the Supreme Court. It would therefore seem to be 

an imperative for this Court to address its own role, if any, in respect to this advice 

sought by and given to the Registrar in the context of judicial disqualification on 

conflict of interest grounds in this application for leave. 

THE ERRORS IN LAW REQURING CORRECTION BY THIS COURT 

I. 	 Genuine Public Interest was not addressed, and this failure was fatal 

10. The first error of law was the Court of Appeal judge failed to consider the genuine 

public importance grounds of the Appeal being prevented by her Chambers 

judgment. This is submitted to be afatal error of law in the proper context: 

10.1 	 The learned judge recognised at [9] that the Appellant's application relied 

upon the appeal raising matters of significant public importance. 

3 Strike out application dated 29 Sept 2014, Rabson v Supreme Court Registrar CN2014 485 11155 
4 Exhibit 'A' to Affidavit dated 4 November 2013 filed in support of judicial review CIV2013 404 4750 
5 Siemer v Supreme Court Registrar [2014] NZHC 1179, Paragraph [32] " .. .issues relating to public 
access to court files are important" 
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10.2 	 Genuine public interest is determinate in dispensing of security for costs 

where the Judge accepted impecuniousness (which she expressly did at [10]).6 

10.3 	 The High Court Judge expressly accepted the issue addressed by the judicial 

review was of public importance? 

10.4 	 The Supreme Court Registrar defendant waived the filing fee in this appeal 

on public interest grounds. 

10.5 This Supreme Court, in [2014] NZSC 100, put value in the Court of Appeal's 

view of the issue which the Chambers Judgment barred a hearing to consider: 

"If this Court is ultimately required to determine the procedural issue - as to 
whether judicial review is available in the High Court in respect of the Registrar's 
decisions - it will be much assisted by the views of the Court of AppeaL" 

10.6 	 Notwithstanding the relevant facts in 10.1 - 10.5, the Chambers Judgment 

failed to address the public interest grounds of the appeal which were clearly 

relevant to the judicial decision. 

11. A quantum leap of unreasoned logic and disjointed law then occurred where the 

judge concluded her barring order was, in keeping with the Supreme Court's ruling in 

Reekie vAttorney General [2014J NZSC 63, necessary to: 

·prevent the use of impecuniosity to secure the advantage of being able to 
prosecute an appeal which would not be sensibly pursued by asolvent litigant." 

12. 	Beyond being unreasoned and ignoring judicial and defendant consensus the issues 

raised are publicly important, this Chamber's judgment had no support for its 

contrarian conclusion that the Registrar's prohibition against public access: 

(a) 	 Is not an order solvent members of the public would be concerned about 

enough to challenge, 

(b) 	 Does not justify any defence by the State. Rather, the State needs 

protection from defending the general prohibition order against the public 

accessing court filings. 

(c) 	 Is an order the State is compelled to fiercely defend notwithstanding the 

prohibition order violating fundamental principles of open justice which define 

courts of law and the custom of judicially reviewed bodies to abide in such 

reviews. Here again, the Judge did not provide any reason why an order 

prohibiting public access needed to be defended. 

6 Reekie v Attorney General [2014] NZSC 63, Paragraphs [27](e), [41], [61] and [75] 
7 Siemer v Supreme Court Registrar [2014] NZHC 1179 at Paragraph [32] 
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13. It cannot be legally safe for a ruling preventing elementary court access through the 

imposition of discretionary8 security to stand: 

13.1 	 Where that order failed to consider the legally recognised and expressly 

relied upon criteria for dispensing of security, 

13.2 	 Where the Court had judicial acknowledgment the matter at issue is one of 

public importance and even the defendant Registrar has accepted the matter 

holds public importance. 

II. 	 Obiter Comment is not "well-established authority", nor does it negate the 
legislative "guarantee" to Judicial Review provided by Section 27(2) of the 
New Zealand Bill of Rights Act 1990 

14. The second error in law is the Court of Appeal Judge's reliance at [12] upon "well

established authority" that the Supreme Court Registrar's administrative conduct 

generally cannot be judicially reviewed. In support, the Judge footnoted one ruling 

(Mafart v TVNZ [2006] NZSC 33). However, that ruling made clear in its first 

paragraph that it neither considered the Supreme Court Registrar's administrative 

conduct NOR the availability of judicial review: 

"[1] Does the Court ofAppeal have jurisdiction to hear an appeal from a 
High Court determination ofan application under the Criminal Proceedings 
(Search of Court Records) Rules 1974? That is the single question 
addressed on the present appeal." 

15. Without question, the Court of Appeal judge relied upon unreasoned obiter comment 

in that judgment. This is the antithesis of "well-established authority", yet this same 

judicial reason was given to negate the seminal right to judicial review without one 

reference to the legislation which guarantees that right. 

16. No Court in New Zealand has considered legal argument or issued a reasoned 

decision on the availability of judicial review of the Registrar's administrative conduct 

generally. The closest any court has come is this case, where the High Court judge 

failed to mention, let alone address, the relevance of the 'guarantee' to judicial review 

provided in section 27(2) or the NZ Bill of Rights Act 1990 as he summarily struck out 

that guarantee on grounds the jurisdiction did not exist. 

8 Reekie v Attorney General [2014} NZSC 63 at [41} "In the end, what is called for is an exercise of 
judgment." 
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17. To deny leave, it is submitted this Court must find with the Court of Appeal judge that 

unreasoned obiter comment in one of its own judgments which made clear in the first 

paragraph the comment was not relevant to the issue in this appeal contravenes an 

unequivocal legislative Act passed by Parliament which "guarantees" the right being 

denied on the strength of one unreasoned obiter comment. 

III. 	 The Alternative Remedy relied upon by the Judge does not exist in Law 

18. At [12], the Chambers judgment relied upon an ethereal "alternative remedy" which 

does not exist in statute or the common law and is not supported by any reasoned 

court authority. The Chambers judgment states: 

"most importantly, there is an alternative remedy available to Mr Siemer. He 
has the right to apply for a review by a Supreme Court judge." 

19. No such alternative right exists in law and, more importantly, this ethereal assertion 

subverted acertain legislated jurisdiction which used the strongest words the law 

affords - that of the "guaranteed" jurisdiction of Judicial Review. 

20. 	Unsurprisingly, the Chambers judgment does not identify the law which provides for, 

or otherwise defines, this alternative remedy - nor did the High Court judge whose 

summary strike out is the subject of the appeal being prevented by the Chambers 

judgment do so. 

21. There is simply no law to support this alternative remedy which became the "most 

importanf reason for denying the Appellant his direct right of appeal against a 

summary strike out of ajudicial review issued on grounds the High Court lacked 

jurisdiction to judicially review the Supreme Court Registrar's general prohibition 

against public access to Supreme Court filings. 

22. 	Why the Attorney General has declined to make submissions in the public interest in 

respect to the Supreme Court Registrars prohibition against public access or 

summary strike out of the judicial review against this order on want of jurisdiction 

grounds is puzzling. Neither failure should provide licence for this court dismissing 

le_~out s~gh~Mamly ~~i~Z=~~~tfO~...~ 


~r, appellant 
Cc: Helen Carrad, Crown Law for the Defendants 

Austin Powell, to the New Zealand Attorney General in the public interest 
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