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[1] The applicant Ms Le has applied for an award of costs pursuant to s 5 

Costs in Criminal Cases Act 1967. The application has been heard this morning and 

I have had the benefit of submissions from Mr Deliu and Mr Northwood which have 

just concluded. I will give a decision immediately now. 

[2] Ms Le was originally charged with 16 counts in relation to a drug dealing 

operation. Mr Deliu has advised me in opening this morning that there were 

originally 13 defendants and some 238 witnesses or proposed witnesses involved in 

the event. 

[3] All counts except two were not pursued by the Crown. The remaining two 

charges were that the defendant between 2 October 2012 and 19 February 2013 at 

Auckland together with others cultivated cannabis and, secondly, that at the same 

address and in the same place together with others stole electricity to the value of 

$5865.03, the property of Contact Energy. 
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[4] A preliminary point has just arisen which I should address at the outset. In 

his submissions Mr Northwood referred to it being crucial here to distinguish the 

prior committal and post-committal points for Ms Le. In relation to the prior 

committal period, the police were in charge of the prosecution. During that period 

legal costs were incurred by Ms Le amounting to $40,000, a fee invoice rendered by 

her previous counsel. Mr Deliu's instructing solicitors and Mr Deliu's chambers 

were involved post that period. 

[5] The first procedural issue was that Mr Northwood submitted that the Crown 

could not be held responsible for the conduct of the police in the earlier period, this 

application being one against the Crown. Mr Deliu has clarified that his application 

was against the police and in relation to the prosecution, and I am prepared to hold 

that this application can be considered on the basis that it is against the police for the 

entire period of the prosecution of Ms Le. It is my understanding that would deal 

with the preliminary procedural point. 

[6] The other limb raised by Mr Northwood was simply this: that in any event, 

during the prior committal period, the defence was focused on obtaining a 

sentence indication, that precluding recovery from the police or the Crown of any 

costs. Mr Deliu's response to that is, in effect, to say that the seeking of a 

sentence indication is not indicative of an approach which disregarded the detail of, 

or gaps in, the police case. The police case was insufficient in any event. In addition 

Mr Deliu submits (and armed with the fee invoice from the previous solicitors which 

he has handed to me) that by no means all of the attendances were related to the 

sentence indication. I will return to this aspect later. 

[7] On 17 June 2014 Judge Treston found that the application to dismiss the 

charges for insufficient evidence must succeed and the applicant was discharged 

pursuant to s 147 Criminal Proceedings Act. The facts referred to by Judge Treston 

in his decision are reflected at paragraphs 3 through 6 of the Judge's decision. 

[8] The Judge noted the Crown's submission that the Crown's case against 

Ms Le was inferential only, relying on Ms Le's "aiding" the operation and the theft 

in terms of s 66. It was said by the Crown that the facts referred to Ms Le in the 
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following ways: plants and equipment found at the property at 23 John Downs 

Drive; the property was used as a place to grow cannabis in a sophisticated 

hydroponic operation. As Ms Le was living at the address, an inference could be 

drawn that she was involved in some way in the cultivation at the house; the Crown 

submitted that the way in which Ms Le was found hiding in a wardrobe and trying to 

warn someone was a factor which could be used as an incriminatory factor. She was 

found in a house which was sparsely furnished. The Judge's conclusions at 

paragraphs [28] and [29] include: 

Clearly in this case as the Crown has conceded there is no specific instance 
of aiding that the Crown can point to. There is on the other hand significant 
evidence which would not incriminate the defendant as the defence has 
argued. That includes that there were no fingerprints of the defendant to be 
found on any of the equipment used for cultivation of cannabis, nor on the 
set up of the electricity theft and the tampering of the electricity input. There 
were no incriminating references to the defendant in all of the text 
messaging or telephone conversations which were recorded. There was no 
mention of the defendant or even her boyfriend in the tenancy agreement nor 
in the electricity account. 

Shortly there is nothing I can find or that the Crown can put forward on 
which to base a reasonable inference of her involvement. 

[9] The Crown's case was that Ms Le's boyfriend was the person responsible for 

management of the growing house. The applicant was located at the address, hiding 

in a cupboard and talking on a cellphone. She said that she had lived at the address 

for about three months and declined to make further comment. The Crown says that 

the decision to prosecute the applicant and her co-offenders was appropriate and in 

accordance with prosecution guidelines. The Crown appears to assert that the 

prosecution acted in good faith. 

[10] In relation to sufficiency of evidence, the Crown says that inferences were 

available and it was entirely proper for the Court to form its own view on the 

evidence and act accordingly. The Crown is entitled to advance a case relying on 

inferences. The Crown says that the prosecution acted in good faith in bringing and 

continuing the proceedings and that the investigation was conducted in a reasonable 

and proper manner. 
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[11] In submissions this morning, Mr Northwood has drawn my attention to a 

decision R v Harriman [2014] NZHC 2213, a decision dated 12 September 2014 of 

Fogarty J. In that case, Harrison J had made a finding on a s 147 application in 

relation to propensity evidence and the short point of Fogarty J's decision, on my 

understanding, is that notwithstanding Harrison J's decision on propensity, that does 

not mean costs would not be awarded on examination by the Court in its discretion. 

[12] I note that in Harriman the consideration disputed was s 5 (2)(b ) of the Act 

which states: 

Whether, at the commencement of the proceedings, the prosecution had 
sufficient evidence to support the conviction of the defendant in the absence 
of contrary evidence. 

[13] That to me is material in terms of examination ofthe proposition contained in 

R v Harriman. In that case, Mr Harborow for the Crown had argued that the 

propensity issue could have been decided the other way in favour of the Crown and 

that the decision of the High Court was not a foregone conclusion. There is 

reference by Fogarty J to inferences that the Crown would have invited the jury to 

draw in terms of business trips made by Mr Harriman and other matters which are 

referred to. 

[14] The Judge notes at paragraph 27, and this was a paragraph drawn to my 

attention by Mr Northwood, that: 

At the end of vigorous oral argument, in the best traditions of the bar, I was 
left with the judgment that the evidence held by the Crown at the time they 
laid the indictment was sufficiently strong for the Crown counsel to have in 
good faith formed a judgment that they had enough evidence which, if 
accepted as credible by a properly directed jury, could find the defendant 
guilty of the first count. That judgment is not disagreeing with the analysis 
of Harrison J. 

[15] In any event, at paragraph 39 of the decision Fogarty J states: 
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Given the presence of the other drug dealing charges and the coincidence of 
the unexplained trips as to any other business purpose, in my judgment the 
prosecution was reasonably and properly brought and pursued. Second, and 
critically for this analysis, the accused brought the charge on his own head. 
In the course of the case he never offered any alternative explanation for his 
trip to Vienna where it could not be proved he brought back drugs. 

[16] Thus, the Judge did not favour the exercise of discretion under s 5 to grant 

costs. 

[17] I should note also that Mr Northwood, in his oral submissions today, has also 

addressed in some detail the procedural history in relation to the distinction between 

the pre- and post-committal periods. As I said earlier, Mr Northwood had regarded 

this application for costs as one for costs after committal. He noted that the 

prosecution here was dealt with in two tranches. Ms Le was committed on 

2 September 2013 under a second indictment that Mr Northwood handed to me, 

dealing with cannabis cultivation only. The other indictment dealing with seven 

accused related to, in the main, Class A drug allegations. 

[18] The Crown's view was that here was a group of people helping each other at 

six or so houses; that based, on my understanding, of what Mr Northwood submitted, 

on an analysis of intercepted communications. It was as at November 2013 that 

Mr Deliu, on behalf of Ms Le, had written to the Crown asking for a review. 

Mr Northwood noted that the Crown is never not amenable to reviewing and the 

Crown had done so independently ofMr Deliu's request. For, at that time, Ms Le's 

partner Mr Hoang had pleaded guilty and nearly all of the accused, under indictment 

2 that I referred to, had pleaded guilty also. 

[19] So that it was against that backdrop that the Crown had decided to proceed 

with just the two counts that I mentioned earlier against Ms Le. Mr Northwood 

submitted that the point of all this was that the perspective of the trial had changed. 

Evidential issues would have apparently arisen in relation primarily to the 

intercepted communications if Ms Le was to be proceeded against, against the 

backdrop of that change in the landscape. So that the Crown at that point decided 

not to proceed against her. 
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[20] What I mentioned to Mr Northwood in relation to that proposition was that, 

as I understood the defence submission, the case against Ms Le was always not 

strong and insufficient; that the evidence against her originally was weak and never 

grew stronger and could not have, by virtue of the activity of others in relation to the 

events and the charges that were brought against them. So that the fact that others 

may have pleaded guilty, indeed under indictment 2, never had the prospect of 

improving the Crown's case or diluting the force of Mr Deliu's submissions in 

relation to that Crown case. 

[21] Turning then to the submissions for Ms Le, Mr Deliu has sought indemnity 

costs. His first proposition was that the case should not have been brought and he 

referred to decisions which illustrate established principles, in particular 

Y v R High Court Auckland 21 July 1997 where Salmon J stated: 

Full indemnity for costs are rare, but may be available where the prosecution 
should never have been brought or in exceptional cases involving bad faith 
or gross misconduct. The decision is a matter of discretion for the Court. 

[22] He submitted that the prosecution appears to have based the case solely on a 

"few pieces ofloose evidence". The Crown case, submitted Mr Deliu, was based on 

inferences constructed on the basis of "pure assumptions" and "classic guilt by 

association". Mr Deliu submitted that even if the Crown genuinely thought that they 

had made a decision in line with the prosecution guidelines, further basic research 

would have supplied a patently different approach was warranted. He submitted that 

the failure to act with minimum due diligence is a telling indicator for a costs award 

and a serious one at that. 

[23] So far as bad faith/negligence is concerned, Mr Deliu submitted that Ms Le's 

position was not independently considered and she was grossly overcharged. He 

referred to the statement of Tipping J in T v Collector of Customs, HC Christchurch 

AP 167-94,28 February 1995: 

If, under s 5(2)(a), the Court is of the view that the prosecution had not acted 
in good faith that might be a strong pointer to awarding costs at, or towards, 
an indemnity level. 
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[24] Mr Deliu notes that he wrote to the Crown to put the Crown on notice of 

having no case but the Crown still persisted. He argues that this is a case where 

there should be indemnity costs. 

[25] This was, in Mr Deliu's submission, a case of special difficulty, complexity 

and importance in terms of the subsection where an over scale cost is justified. 

There were 19 charges that needed to be trawled through. There was a month-long 

trial scheduled. On this, Mr Deliu points to the statement of Tipping J in T v 

Collector of Customs: 

The use of the word "special" when applied to the concepts of difficulty, 
complexity and importance means that it is not enough simply to say that the 
case was difficult, complex or important. The necessmy difficulty, 
complexity or impOliance must be such that it can be said to be significantly 
greater than is ordinarily encountered. 

[26] Section 5 confers a wide discretion, as is noted in the Crown submissions 

and that is the point that Mr Northwood has submitted today, taking into 

account Judge Treston's findings. In R v Connolly COA 6 December 2006, 

the Court of Appeal cited reasons for awarding costs and they are set out at 

paragraph 5.3 of the Crown submissions. 

[27] With respect to inferences, the Crown relies on R v Flyger [2001] 

2 NZLR 721 and the statement of Tompkins J in R v Adams: 

Where, as here, the Crown is dependent, in whole or in part, on inferences, 
the credible evidence must establish facts capable of supporting the 
inference. The COUli should not decide on such an application or submission 
whether the relevant inference should be drawn. 

[28] But the fact here is that it was straining things, in my view, to say that there 

was "credible evidence" capable of supporting the inference and Judge Treston was 

not deciding whether it should be drawn. He decided, in fact, that it could not be. 

His view does put paid to the Crown theory, on the face of it. 
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[29] I take the point of course that the Harriman decision is saying that the Court 

as Mr Deliu recognises, does have a discretion which is different from the analysis 

and decision making function that Harrison J was presented with and that this calls 

for an independent view of the Judge. However, it must be said that the factors that 

Fogarty J refers to at paragraph 39 and elsewhere in his decision that I have referred 

to are a far cry from what is presented in this particular case. There is no evidence of 

that nature, I suggest, that is present in Ms Le's case. 

[30] I agree with Mr Deliu. More should have been done by the prosecution at an 

earlier date, especially when the Crown had been put on notice by Mr Deliu. Of 

course, again I do not overlook Mr Northwood's point which is that a Crown review 

was simultaneously taking place in any event. That, however, was or had its genesis 

in the actions of others in relation to charges brought against them and is not 

evidence, in my view, of an appropriate independent analysis and due diligence that 

could and should have been taken in relation to Ms Le's position independently. It 

was virtually self-evident that the Crown case was not going to magically improve 

from threadbare suggestions. Certainly the review did result, at least partially, in the 

withdrawal of the charges. 

[31] I would not say that the Crown or prosecution here has failed to act in good 

faith, but I would say that the investigation was not conducted in a reasonable and 

proper manner and on that I agree with Mr Deliu. The applicant's particular position 

was not properly and discretely considered, as Mr Deliu has submitted. I differ from 

Mr Deliu on the question whether or not the applicant should have been charged in 

the first place. 

[32] I note Mr Deliu's reference to Judge Erber's comments in Reriti v Police 

District Court Christchurch CRN 3009023671: 

Where the defendant/accused should never have been charged because he 
was innocent of wrongdoing and the prosecution knew or ought to have 
known that, in my judgment it cannot be said that he should bear any of the 
costs of demonstrating that innocence to a court. This would be the case 
where the innocent person is prosecuted in bad faith or as a result of 
inexcusable negligence on the part of the prosecution. It is quite clear that 
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the breadth of the power of the Court under s 5(1) is not trammelled by the 
specific criteria set out in s 5. 

[33] It could not be said in my view that the prosecution knew, or ought to have 

known, that the applicant was innocent of wrong-doing. She was in the house. She 

was living there. She was in the middle of a substantial hydroponic operation and so 

forth. I think the charges were likely laid in good faith, in accordance with the 

guidelines but persisted with in the absence of a minimum of due diligence which 

would have pointed to withdrawal, or withdrawal at an earlier stage. In the 

meantime, considerable expenses have been incurred. 

[34] It was of interest to me to learn this morning that the other 14 charges that 

were withdrawn alleged Ms Le's participation in cultivation at at least six other 

addresses, addresses that she had no evident connection with. One of the other 

charges alleged, I understand, a criminal conspiracy, she being a party with those 

parties charged under indictment 1. It was said by Mr Northwood that that was 

based on intercepted communications. 

[35] I was under the impression, however, that the evidence in relation to Ms Le 

in relation to those or out of those intercepted conversations was minimal at least. 

So that there may well be a question mark, as Mr Deliu has submitted in his final 

reply submissions just a moment ago, over those charges. He grudgingly concedes 

that perhaps there may have been room for charges to have been laid that were the 

final charges that persisted before Judge Treston. As I say, they relate to one charge 

of cultivation and the electricity charge. 

[36] However, overall I do not see this as a case for indemnity costs. It is, 

however, in my view a case for an award which is, and must be, in excess of scale 

according to the terms of s 5 because of the complexity and other issues that 

Mr Deliu has referred to. It will be a condition of the award that the fee invoices for 

attendances should be submitted by Mr Deliu to the registrar. 

[37] The total amount sought is $82,000. For purposes of this decision I disregard 

a component of the first fee invoice relating to sentence indication attendances. I do, 

however, take that into account in the round, in my final decision of the appropriate 
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final figure. In my view an amount equal of 60 percent of the total figure of $82,000 

is an appropriate figure to be awarded in this instance. So the total amount of the 

costs award is $50,000. 

L I Hinton 
District Court Judge 


