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Background 
, 

I 

[1] The Judicial Matters Bill bears upon the balances struck by the New 

Zealand constitution and the functions of the judiciarr in a society based upon 

law. The matters covered are of interest to all New IZealanders and are ones 

upon which judges have a particular perspective bec~use of their relevance to 

the exercise of judicial responsibilities. 

[2] The government of New Zealand comprises ~he legislative, executive 

and judicial branches (New Zealand Bill of Rights A~t 1990 s3). The judicial 

function includes interpreting and applying the law ,made by the legislature 
I 

and determining its application to disputes, many! of which involve the 

executive. That responsibility requires the judiciary to have complete 

independence and freedom from political activity lin order to secure the 
i 

confidence of all New Zealanders in the rule oflaw. i 
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[3] One facet of such independence is the convention that generally judges 

do not participate in legislative processes. This Bill provides an exception, 

because the judges can contribute. a particular perspective which it is in the 

public interest to express. Another is that, just as the judges will not interfere 

with political processes, so they must be protected from such processes except 

in the extreme case when a judge's fitness for office is in serious doubt. That 

is why after an era when judges were hounded from office at Royal whim, s3 

of the Act of Settlement 1701 provided the protection now contained in s23 of 

the Constitution Act 1986: 

23. Protection of Judges against removal from office 
A Judge of the High Court shall not be removed from office except by 
the Sovereign or the Governor-General, acting upon an address of the 
House of Representatives, which address may be moved only on the 
grounds of that Judge's misbehaviour or of that Judge's incapacity to 
discharge the functions of that Judge's office. 

The judiciary's major concern with the Bill is an unintentional dilution of that 

protection. 

[4] The main points we wish to make are summarised in this section· of the 

submission and enlarged upon in commentary upon particular clauses further 

below. 

1. SUMMARY OF RECOMMENDATIONS 

Part I 

[5] We support the establishment of a procedure by which the removal of 

judges from office by Parliament in accordance with s23 of the Constitution 

Act 1986 is to be effected. Because of the constitutional significance of the 

procedures and the need to maintain public and judicial confidence in it, we 

recommend that cl20 should provide for the concurrence of the Chief Justice 

•• 
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in the membership of the Judicial Conduct Panel. The judicial members of the 

Judicial Conduct Panel should be judges of the High Court, who include 

judges of the Court of Appeal and Supreme Court. The Judicial Conduct 

Commissioner should be someone who has held high judicial office or who 

has been a law officer of the Crown. 

[6] We do not consider it necessary for the processes and grounds for 

removal by Parliament (provided in respect of judges of the High Court in 

New Zealand since 1858) to be extended to all judicial officers. Sufficient 

protection for judges of other courts is provided by the judicial review 

jurisdiction of the High Court. 

[7] The protection for judicial independence, which underpins the rule of 

law and which has been a feature of our legal tradition since 1701, must not be 

undermined. It is not an end in itself; nor does it exist for the purpose of 

benefiting judges as a whole. It exists for the benefit of every New Zealander 

so as to ensure the impartial administration of justice; as the Explanatory Note 

to the Bill records (P4) its purpose is to "allow ... the fearless performance of 

judicial function". It means not only immunity from suit (P4) but, vitally, that 

no sanctions short of removal can be imposed upon judges by either the 

Executive or anyone else (including senior members of the judiciary). Some 

of the provisions in the Bill may erode this important principle and should be 

reconsi dered. 

[8] Judges are not Crown employees. By strong convention they are 

appointed to their office by the Governor-General on the recommendation of 

the Attorney-General from the leaders of the legal profession without 

reference to considerations other than their ability to protect and strengthen the 

due administration of justice on behalf of all New Zealanders. They accept 

the well-settled standards of their professional peers. That, coupled with the 

fact that their work is performed in open court, means that failure to meet 

those standards will be met by more effective means than the proposed 

procedures. 
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[9] The judges have voluntarily accepted effective internal complaints 

processes, involving the Chief Justice and an independent lay observer. 

Protection of the administration of justice requires protecting judges from 

external discipline except in cases where there is reason to believe that the 

dismissal power of s23 may be engaged. 

[10] The procedures to inform the Attorney-General and Parliament about 

matters which might justify the removal of judges should not therefore be 

instituted as a general complaints mechanism. The voluntary system adopted 

by the judiciary for channelling complaints about judicial conduct should not 

be formalised into a statutory process. If it were, the traditional immunities 

which ensure judicial independence would be eroded. Ironically, the result 

could be deterioration of judicial standards if the ablest counsel are deterred 

from accepting appointment. An important point is that judicial work 

demands high qualities of intelligence, maturity of judgment and efficiency. 

These are things that cannot be dealt with by disciplinary procedures, but only 

by appointing the best people and then trusting them - subject to appellate and 

peer processes. The singular fact that in New Zealand there has never been 

recourse to s23 or its predecessors strongly suggests that change needs to be 

undertaken with care. 

[11] Absence of sanctions short of removal from office does not amount to 

absence of accountability; Judges are highly accountable by methods which 

are described further below. A statutory complaints mechanism is not 

necessary and is unsound in principle. 

[12] The proposed legislation should make it clear that "conduct" which 

may be the subject of correction on appeal (for example, allegations of bias or 

misconduct which leads to error in a judicial determination) may not be the 

subject of investigation unless legal remedies have first been exhausted. The 

statutory process must not be used as a collateral challenge to judicial 

determinations or provide remedies for error. It should be concerned only 

with fitness to continue to hold judicial office. 
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[13] The process should be one to assist the Attorney in exercising the 

responsibility of removing judges from office. While investigations may be 

triggered by complaints received directly from the public, the Judicial Conduct 

Commissioner should be concerned only with conduct which would, if 

substantiated, warrant consideration of removal from office. Where 

complaints are made in respect of conduct which would not warrant such 

consideration, the complainant should be directed to the Head of Bench under 

the voluntary complaints mechanism operated by the jUdiciary. 

[14] Where a complaint is accepted for investigation by the Judicial 

Conduct Commissioner, the complainant should not have standing jn the 

investigation or any subsequent panel hearing: the Judicial Conduct 

Commissioner and the Panel conduct processes are directed to the discharge of 

significant responsibilities of the Crown, first of the Executive and ultimately 

of Parliament. 

[15] The Judicial Conduct Commissioner should not consider complaints 

about judicial conduct which are not substantiated by statutory declaration. 

That is the process required in New South Wales and is a necessary protection 

against irresponsible allegations. 

Part II 

[16] We are in favour of the extension of immunity from suit to all the 

judicial officers to whom the Bill applies, as proposed by the Bill and as 

recommended by the Law Commission in its report No 37. 

[17] The judiciary, on balance, support the Order in Council mechanism 

for reconsideration of the cap upon the n mber of judges. There is a risk of 

criticism (and the potential reality) that ad itionaljudges may be appointed for 

inappropriate reasons. The present authonty of Parliament has been a check 
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on such risks. On the other hand, the requirement of legislation to lift the cap 

has led in the past to delays and the embarrassment of judges being appointed 

on temporary warrants until a vacancy has arisen. We consider that the 

requirement in Clause 52 under the proposed s4C (requiring approval of the 

Order in Council by the House of Representatives before it is brought into 

effect) is adequate protection. 

[18] Further consideration needs to be gIven to the ends sought to be 

achieved by the provisions for part-time judges. The judiciary is sympathetic 

to the aims of facilitating recruitment and retention of judges of high calibre 

from diverse backgrounds. We have concerns about the operational 

implications for the Court of Appeal and High Court of the proposals and 

doubts about whether the legislation will meet the purposes for which it is 

proposed. (The Bill at present does not extend the part-time proposals to the 

Supreme Court. The operational difficulties in that Court would be even more 

acute.) If a wide entitlement is provided for by statute, it is likely to have 

senous implications for the operation of those courts. In practice, the 

constraints suggested in the explanatory note to the Bill may not be as limiting 

as is envisaged. In most cases sufficient notice only will be required to 

overcome any practical difficulties beyond those inherent in part-time work 

(and which inherent difficulties could not be sufficient in themselves without 

denying the statutory opportunity provided). The consequences for the 

operation of the courts need to be further considered. The High Court, Court 

of Appeal and Supreme Court are all small Benches. It is suggested that the 

proposal should first be the subject of trial in the District Court (where there 

may be both greater need for flexibility and better ability to provide it). 

[19] For reasons indicated below at paragraphs [65] to [70], we suggest that 

it is made clear that proposed s4A of the Judicature Act should not apply to 

Temporary and Acting Judges under ss11 and llA of the Judicature Act 1908. 

There are differences in the legislation and in the operation of the High Court 

and the District Court in the appointment and use of Temporary and Acting 
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Judges. In the High Court the existing provisions are not used to provide part

time judicial appointment in the way that it is presently provided for those 

near or at retirement in the District Court. In the High Court the legislation at 

present permits the flexibility necessary to respond to secondment of High 

Court Judges (for example, to the Law Commission or to chair Commissions 

of Inquiry) and to meet temporary shortfalls in the complement of the Court 

which are unforeseen (and which would be difficult to manage within the part

time judge proposals). 

[20] We are not in favour of the proposed s4(2A) contained in clause 51 

which prevents a Judge of the High Court holding any office (whether paid or 

not) unless the Chief Justice is satisfied it is compatible with judicial office. 

(see para[71] below). The matter should be left to the ethical obligations 

undertaken by all judges. The Chief Justice should not be empowered by 

statute to control judges in this way. The proposal has implications for the 

independence of individual judges. It also imposes upon the Chief Justice a 

non-judicial function and exposes the Chief Justice to judicial review . 

. [21] We support the change of title for the office of Master of the High 

Court and the permanent tenure proposed by the Bill. The fixed term of 

Masters has been anomalous and is not consistent with judicial independence. 

[22] We recommend the definition of "Head of Bench" as set out in para 

[39]. 

Other Matters 

[23] The Bill is silent on the question of institutional independence of the 

judiciary. This Bill may not be the appropriate vehicle, but it is appropriate in 
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a submission on a Bill which includes provisions described in the Explanatory 

Note as intended to improve judicial resources to record some concerns about 

institutional independence. The position in New Zealand could well be 

considered unacceptable in a number of jurisdictions, including those of 

Australia and Canada, against which we would wish to benchmark ourselves. 

In the United Kingdom the submissions of the Law Lords on the Supreme 

Court proposal pressed the need for institutional independence of the court. In 

New Zealand it is time to give serious reconsideration, particularly in the 

aftermath of the re-merger of the Department for Courts with the Ministry for 

Justice, to the issue whether at least immediate judicial support should now be 

under the control of the judiciary or an agency independent of the Executive 

and responsible to the judges: 

2. A PROCEDURE TO INFORM THE EXISTING PROCESSES 
AND GROUNDS FOR THE REMOVAL OF JUDGES FROM OFFICE 

[24] As indicated in para[5] above, we support the establishment of a 

procedure designed to inform the existing processes and grounds for the 

removal of judges from office. The grounds are misbehaviour and incapacity 

(or inability) (see eg Constitution Act 1986 s23 and District Courts Act 1948 

s7). Judges of the High Court and Supreme Court may be removed on those 

grounds only by the Sovereign or Governor-General acting on an address of 

the House of Representatives moved only on one of those grounds. Other 

judges may be removed from office by the Governor-General on those 

grounds. 

[25] The grounds for, and powers of, removal themselves remam 

unchanged, except that the new processes are a necessary step in the invoking 

of those powers. That is subject to cl 34 (para 57 below). 
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[26J The power of removal, it should be remembered, is only one of the 

existing means of accountability which are aimed at ensuring, so far as 

possible, impartial justice of the best possible quality. The brevity of the 

following listing of the means is not intended to lessen their significance and 

some of the references are intended to indicate that some of them have been in 

place for a long time: 

(1) judicial review, especially for partiality or bias, eg Healy v 
Rauhina [1958J NZLR 945; 

(2) appeal, again, among other things, on the ground of 
procedural unfairness, or imposition of sentences departing 
markedly from the norm (the matter which was one reason for 
the establishment of the New South Wales Commission; see 
Ernest Schmatt The Role and Functions of the Judicial 
Commission of New South Wales (6 May 2000)), eg the case 
summaries in ch 4 of the annual reports of the Court of 
Appeal, Taito v R [2003J 3 NZLR 577 (PC) and Fleming v 
Commissioner of Transport [195 8J NZLR 101; 

(3) professional criticism which may relate to the conduct of 
judges, their decisions or both; for instances of the first see eg 
Cooke (ed) Portrait of a Profession (1969) 56, 78 (see also 
New Zealand Law Society Rules of Professional Conduct for 
Barristers and Solicitors (2000) 6th ed Rule 8: Guidance 
which provides for practitioners who consider they have been 
unjustly censured to report the matter to the head of court 
directly or through the local law society president, and of the 
second the large flow of academic and other comment on 
judicial decisions; 

(4) parliamentary and other political criticisms, especially but not 
only of sentencing, and bail decisions; the Standing Orders of 
the House of Representatives and the Cabinet Manual state 
some limits; 

(5) media criticism, again notably of judges' conduct and their 
decisions in criminal matters; 

(6) criminal prosecution, eg Crimes Act 1961 s 1 00; 
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as well as removal for incapacity or misbehaviour. As well, judges may call 

on or be offered informal peer support, and, for some time now, all judges 

have participated in educational programmes. 

[27] Those means are supported by the principle of open justice and the 

requirement now hardening into a rule of law, that judges give reasons for 

decisions of any moment. The openness of the judicial process reduces the 

prospect of misconduct and of it going unremarked and unchecked. "Sunshine 

is the best disinfectant." 

[28J To those means for calling judges to account was added, in 1999, the 

Judicial Complaints Process, established from within the various benches by 

the voluntary action of the judges and the subject of a pamphlet issued jointly 

by the offices of the Attorney-General and the Chief Justice. Complaints 

about the conduct of ajudge may be submitted to the head of a particular court 

to be dealt with in accordance with that procedure. If the complaint is 

established in substance, the head of court will consider responses such as 

asking the Judge to convey an apology to the complainant or by offering the 

Judge appropriate assistance to avoid recurrence of the conduct. The process 

is supported by a Judicial Complaints Lay Observer. That person's role is to 

consider the complaint and the handling of it and to decide whether to request 

the Head of Court to reconsider the complaint. 

[29] The voluntary complaints mechanism cannot impose sanctions upon a 

judge, beyond the acceptance by the Head of Bench that the complaint is 

justified. It is principally a mechanism to assist an appropriate response from 

the judicial officer complained about. The mechanism should not be 

transformed into a statutory one by which the Head of Bench is given 

authority over another judicial officer. That would undermine judicial 

independence unacceptably and alter the traditional balances. Even worse 

would be the introduction of any sanctions short of Parliamentary removal. 

No justification for a statutory complaints procedure has been made out. 
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[30J For this reason we do not support the proposals to use the Judicial 

Conduct Commissioner as a clearing house for all complaints about judges 

and with the duty to receive all such complaints or the powers conferred by cl 

14 (5)(b) and cl 16 to refer complaints to the Head of Bench. It is suggested 

that c1 10-19 should be re-cast. They should not purport to set up a complaints 

mechanism. Rather, the Judicial Conduct Commissioner's function should 

simply be to advise the Attorney-General whether a Judicial Conduct Panel 

should be appointed to enquire into the fitness for judicial office of any judge. 

The Commissioner could be authorised to act on a complaint, verified by 

statutory declaration, from a member of the public on reference by the 

Attorney-General or on his or her own initiative. But the Judicial Conduct 

Commissioner should not have the function proposed in c1 7 (l)(a) of 

receiving complaints. 

Purpose (clause 3) 

[31] It is suggested that the purpose of Part I should be re-expressed. Public 

confidence is plainly critical. But the matter is not just one of perception. 

Impartiality is the primary quality required of judges. It is suggested that the 

introductory words to cl 3 should be to the following effect: 

The purpose of this Part is to protect the impartiality and 
integrity of the judicial system and to enhance public 
confidence in those matters, by-
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The scope of Part I 

[32] As appears from· its substantive prOVlSlons, this Part is concerned 

solely with the processes which might lead to removal, that is to say with very 

serious misconduct. That should be reflected by the following deletions: 

(a) Purpose (el 3) : delete para (b) on the establishment of the 

office of commissioner; that office (like the Panel and the 

associated procedures) is part of (a). The Commissioner should 

not be established to receive complaints. 

(b) Cross headings within subpart 2 (provisions relating to 

Commissioner and Complaints about judges): These should be 

deleted; the subpart is short. The next subpart has no such 

headings and, more significantly, the second heading is too 

wide. In the end this Part is only about a narrow range of very 

serious complaints and not about complaints in general. 

(c) Power of Commissioner to refer complaints to the Head of 

Bench (els 14(5)(b) and 16) should be deleted. The non 

statutory Judicial Complaints Process set up in 1999 exists. It 

requires no statute to support it. There could be no reason why 

the Commissioner could not remind complainants of that 

mechanism. The statutory reference to the non-statutory 

procedure may also make the complaints mechanism subject to 

judicial review. The two provisions are inconsistent with 

el 14(1). In any event, if the Commissioner coneludes that 

there is no substance in a complaint it should not have to be 

transferred to the Head of Bench. 
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The Commissioner 

[33] To maintain the confidence not just of the judiciary but also of the 

public as a whole in the office, the Commissioner should have held high 

judicial office or served as a law officer of the Crown. The Bill prescribes no 

qualification. 

[34] The term of the Commissioner should be fixed by statute rather than 

being a range (cf Schedule 1 cl 1(1». 

[35] Parliamentary status. The Commissioner's primary function is to make 

recommendations to the Attorney-General. The Attorney-General may then 

set up a Panel and its report ma~ lead, in the case of judges of the High Court, 

Court of Appeal and Supreme Court, to consideration by Parliament and the 

Governor-General, and, in the case of other judges, consideration by the . 

Governor:-General. The function is well removed from Parliament; the 

parliamentary character of appointment of the Auditor-General and 

Ombudsman do not seem to apply. Accordingly, the reference to the Houses 

of Representatives in s6(2) should be deleted. There would be consequential 

changes to cl 1 (1) and cl 2 of Schedule 1. 

[36] The scope of the conduct covered. Clause 10 is very broad - conduct 

of a judge whether in the exercise of judicial duties or not. However, 

cl15(1)(c) excludes complaints having no bearing on judicial functions or 

judicial behaviour. Other provisions refer to judicial conduct. Given the role 

of this Part the conduct shoul? be tied back, implicitly, to the statutory 

grounds for removal. The Commissioner, like the Panel, will be making 

assessments against those grounds: see cls 14(1)(a), 17(1), 23(3) and 33(1). 

Conduct within those grounds might well be a basis for appeal or review but cl 

15(1)(g) excludes examination. To take an extreme case, consider bribery of a 

judge by a party. The Commissioner and the Panel should be left with the 

unadorned grounds as stated in the relevant court statute and cls 10 and 15 

amended accordingly. 
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[37] The nature of the Commissioner's "preliminary examination." On the 

face of the Bill the examination is preliminary in the sense of being a 

necessary prerequisite to the actions of the Panel and the Attorney-General. 

The adjective is not necessary. The place of the examination appears plainly 

from the structure of the Part. "Preliminary" may imply that the examination 

is a summary one, as indeed do a number of other provisions, such as the 

reference to the power to "initiate" inquiries in cl 14(4)(a). (The 

Commissioner should be "making" inquiries). In particular cls 14(1)(a) and 

17(1)(b) may be read as implying that the Commissioner is not concerned with 

the substantive strength of the complaint. The assessment may simply be 

whether the conduct complained of may warrant consideration ofremoval. By 

contrast, the explanatory note says that the Commissioner will dismiss 

complaints that lack substance. Clause 15 does not go that far. It may be that 

cl 17(1)(a) implies a substantive assessment, but that should be made clear. 

[38J The Commissioner does not have any general coerCIve powers to 

obtain information but, with the material from the complainant, the court 

records, material from the judge, material from the head of bench and that 

obtained through natural justice processes, the Commissioner should be in a 

position to make a substantive assessment, even if it is not definitive, of 

whether the alleged conduct is likely to be established as a matter of fact. 

There is then the distinct matter of whether that conduct may justify 

consideration of removal. 

[39] It is relevant to note at this point that the definition of "Head of Bench" 

in clause 4 should be amended by replacing the Chief Justice with the Chief 

High Court Judge as Head of Bench for the High Court and inserting the Chief 

Justice as Head of Bench for the Supreme Court. These suggested 

amendments follow the enactment of the Supreme Court Act. 

[40] Clause 17 should be to the effect that the Commissioner may 

recommend to the Attorney-General to appoint a Panel to inquire into 

specified alleged misconduct 
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• of which the Commissioner considers there is demonstrated need 
for inquiry; and 

• which, if established, may in the Commissioner's opinion justify 
consideration of the removal of the Judge. 

[ 41] Clause 14(1) and (5) should be limited to a forward reference to cl 17. 

The task is simply to determine whether to make a recommendation to the 

Attorney-General or not. 

[42] On that basis, the question arises whether el 15 serves a useful purpose. 

It does not appear to. Further, (a), (c) (but see para [36] above), (d) and (h) are 

not necessary. If the complaint is outside jurisdiction it will fail. If the 

complaint does not warrant consideration: (b) - then the Commissioner will . 

not make a recommendation under cl 17(1). Similarly with (e) and (£). We 

have already stated our view that (g) is too broad. 

[43] The Commissioner's procedure. We cannot see why the Corrunissioner 

should have a power to initiate an investigation (cIs 1 O( 4 )(b), 11 (3) and 12(4». 

Anyone at all can complain. They need not be affected themselves by the 

conduct. So, too, can the Attorney-General. An own motion inquiry would 

risk reflecting on the Commissioner'S independence as pursuing a personal 

agenda (el 8) and would seriously undermine the appearance of judicial 

independence by apparently establishing a general institutional overseer. If 

there were reason to believe that a judge should be dismissed under s23 a 

complaint would inevitably be forthcoming and it is vital that the 

Commissioner should be seen to be and be able to be entirely neutral. The 

provisions providing for the power should be deleted. 

[44] Given the seriousness of the allegation being made we consider that 

the making of a statutory declaration should be compulsory rather than 

discretionary (el12(2». It should be made clear that the Judge's notes are not 

part of the "court documents" (cl14(4)(b». Judicial independence could be 
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seriously affected by the potential for fishing expeditions in relation to private 

judicial memoranda. 

[45] The Commissioner may come to the conclusion, simply by its nature 

that a complaint need not be examined, eg for some of the reasons set out in 

ellS. Certainly a significant proportion of the complaints made to the 

Canadian Judicial Commission are disposed of without comments being 

sought from the Judge. Clause 14(2) should be amended to reflect that. 

The Panel 

[ 46] Referral by the Attorney-General. The Attorney-General should refer 

to the Panel the alleged misconduct which the Commissioner has specified in 

the recommendation to the Attorney-General. Clause 20 should be redrafted 

accordingly and cl 23 should be related to it. 

[47] To maintain the confidence of the judiciary in the panel, the Chief 

Justice's concurrence with the membership of the Panel should be required 

(cl 20). 

[48] Because of the impact of such a proceeding on the Judiciary as a 

whole, no matter the level of the judge whose conduct is in issue, the judicial 

members of the Panel should be High Court Judges (cI20). 

[49] The Panel's function. Four provisions state the function in different 

ways. Clause 23(3) requires the Panel to form an opinion whether 

(a) the allegation is substantiated, and 

(b) whether the conduct complained of justifies 
consideration of removal from office. 

Clause 32(2) requires the report to set out: 

(a) The Panel's findings of fact, and 
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(b) Its opinion whether the complaint justified consideration 
of removal from office. 

Clause 33(1) has the Panel concluding that the complaint is substantiated (or 

not) and that the removal of a judge is justified as a prerequisite to the 

Attorney-General taking the next step. On the second matter cl 33(2) reverts 

to the "justifies consideration" formula. 

[50] We have already proposed that the Panel inquire only into the alleged 

conduct specified by the Commissioner (para [46]). It would then have the 

task of finding whether that conduct is established. It would be on the basis of 

those facts, as found, that the Panel would then express an opinion whether on 

those facts it would justify consideration of removal. (That is what cl 33(2) 

says, but the principal provisions of cls 23 and 32 appear to be to the 

contrary.) 

[51] The better view appears to be that the OpInIOn to be expressed is 

limited to whether consideration ofremoval is justified. Whether it is actually 

justified appears wholly appropriately, for the House of Representatives and 

Governor-General to assess and decide. 

[52] Clauses 23(3), 32(2) and 33(1) should be redrafted appropriately. The 

Panel should indicate its opinion on consideration of removal (cl 32(2))(b)) 

only if the facts are made out. 

[53] As with the Commissioner (para [42] above), the power to dismiss the 

complaint (cl 31) appears to be unnecessary and inappropriate. The Panel in 

those circumstances will simply so report to the Attorney-General under c1 32 

on the alleged conduct specified by the Commissioner. 

[54] The Attorney-General's power to take steps to initiate removal. It is 

suggested cl33(2) should be re-cast to provide: A Judge may be removed 
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from office only on a ground which the Panel has found established and which 

in its opinion justifies consideration of removal. 

[55] Appeals (el 30). If members of the Panel are judges of the High Court 

(as is recommended above), it is preferable to provide for appeal to the Court 

of Appeal (el 32). (Compare Commissions of Inquiry Act 1908 sslO and 

13(5)(c». A decision on a revocation application (el 32(2» is not necessarily 

the same as a decision on the original application. The application is likely to 

be based on new information, for instance. 

Appeal to the Court of Appeal (clause 30) 

[56] Appeal is provided only against decisions of the Judicial Conduct 

Panel to hold a hearing or part of a hearing in private. Appeals may be 

brought by "any person". That is a very wide right of appeal. It may well be a 

step taken by disaffected litigants with no sufficient connection to the case. It 

is not clear why reconsideration of the merits of the decision (as opposed to its 

reasonableness on conventional administrative law grounds) is thought 

desirable. It is suggested that no appeal right should be provided. Those who 

are able to satisfy requirements as to standing (which would include the news 

media) may seek judicial review in the High Court if the Panel has acted on a 

wrong principle or unreasonably. While judicial review of a panel consisting 

in part of serving High Court judges is not ideal, there are precedents for it. 

Indeed, as judicial review would be available in: respect of the substantive 

outcome, it is inconsistent (as well as anomalous in terms of the structure of 

the courts) to provide for this appeal directly to the Court of Appeal. Appeal 

from the judicial review determination of the High Court to the Court of 

Appeal would be available in the usual way. And in appropriate cases, the 

proceedings can be removed to the Court of Appeal, 
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Attorney-General's power to take steps independently of the Act - (cl34) 

[57] Criminal convictions can vary widely in tenns of culpability, even 

where tenns of imprisonment are provided for. On balance therefore we 

support a discretion in the Attorney-General as to whether the circumstances 

warrant referral to the Commissioner. While additional enquiry by the 

Judicial Conduct Commissioner would not be warranted following conviction, 

the Judicial Conduct Panel should still separately consider and report to the 

Attorney-General its opinion whether the conviction justifies consideration of 

removal of the judge. 

Representation at hearing and Complainant's standing (c126) 

[58] For reasons already given, we are of the view that the language of 

"complaint" should be changed. The Panel is investigating questions of 

judicial conduct. The judge is the subject of such an investigation, rather than 

a "complaint". We are of the view that a complainant and other parties should 

not have standing to be represented by counsel at an investigation into the 

conduct of a judge. The process is the responsibility of the Executive and 

ultimately Parliament. We therefore recommend the deletion of c1 26(4) and 

amendment of the balance of clause 26 to change the language of "complaint". 

3. Judicial Immunity Numbers of Judges, Principal Judges, Part
Time Judges and other matters relating to judicial officers (Part 
II). 

Judicial Immunity 

[59] We support the proposals in the Bill to provide all Judges and Masters 

with the same protection of immunity as applies to Judges of the Court of 

Appeal, High Court and Employment Court. 
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Part-Time Judges 

[60] We support strategies to make judicial appointment more attractive to a 

wider range of people and to respond to the changing needs of those 

appointed. We would have preferred that there be better identification of the 

barriers thought to be overcome so that the suggested redress can be assessed 

against effectiveness in overcoming them. It is important that the provision of 

part-time judges does not undermine judicial independence or compromise the 

quality of the Benches. 

[61] The Bill avoids the dangers to judicial independence of Executive 

determination of when a judge may work part-time. But under c1 42 a 

conversion to part-time appointment or appointment on that basis is effectively 

at the option of the individual judge. While the Chief Justice or Chief Judge is 

required to have regard to the ability of the court to discharge its obligations 

(in an orderly and expeditious way) (c152 (4», it is difficult to see that such 

provision would provide an impediment beyond one of staging or notice. That 

is because, with notice, additional resources are likely to be able to be 

obtained to remedy any shortfall in resource. (If not, because of the statutory 

cap, the system may operate arbitrarily, depending upon the timing of 

requests). Effectively therefore, part-time appointment will become available 

at the option of the judge. It may well be a popular option for those who do 

not require a full-time salary. 

[62] There are particular risks for the High Court in the proposal: 

• All judges of the High Court exercise personal jurisdiction In 

respect of the full range of work of the court. Each is independent, 

subject only to scheduling arrangements (ultimately the 

responsibility of the Chief Justice with the concurrence of the 

judges as a whole). There is a risk that part-time judges would set 



- 21 -

up a hierarchy within the same Bench and would lead to uneven 

distribution of work. 

• Potentially in a Bench which operates in the manner of the High 

Court, there may be adverse impact upon the morale of the Bench. 

If different categories of judge are created by excluding some 

judges from particular categories of work because they work part

time (eg circuit work, lengthy civil and criminal trials), the burden 

will not fall evenly. Part-time judges could be perceived as second 

class in those circumstances or perhaps as not shouldering a fair 

share of judicial chores. 

[63] It is recommended that part-time work be first provided in the District 

Court (where a system of warrants already creates divisions of the court). 

Experience with the system would then be available. The proposal in the Bill 

effectively provides for part-time work at the option of the judge, subject only 

to management of the impacts through the requirement for the concurrence of 

the Chief Justice. 

[64] The High Court, Court of Appeal and Supreme Court are small courts. 

Application to them of an entitlement to seek part-time work would have 

serious consequences for collegiality, and the operation of the courts, not 

simply difficulties in administration. 

[65] At present, the legislation providing for Judge numbers and for 

Temporary and Acting Judges is different in the High Court and the District 

Court and is operated differently. We would be concerned at any reforms 

prompted by the operation of the legislation in the District Court. In 

particular, at any loss of flexibility in the operation of the High Court, where 

use of Temporary Judges or Acting Judges has been exceptional. 
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[66] At present, the Temporary Judge mechanism permits a full-time Judge 

to be appointed where the judicial strength is affected by secondments (as to 

the Law Commission or to chair a Royal Commission) as well as in the 

situation provided for in proposed s4(lC). It is not clear that the part-time 

judge proposals are apt to meet secondments. 

[67] Acting Judges under s11A are not extensively used in the High Court. 

But they are available to provide cover as needed - often for unforeseen 

absences caused through sickness or bereavement or where it is necessary to 

cover sabbatical leave. If Acting Judges are to be treated as part-time judges 

for the purpose of assessing the statutory cap, the flexibility to call on them as 

needed only may be eroded. 

[68] It is our understanding that proposed s4(lB) maintains the current 

position that Temporary and Acting Judges of the High Court will not come 

within the statutory cap provisions set out in proposed s4(1). These 

appointments are made independently under sll and s11A of the Judicature 

Act. 

[69] It remams less clear whether the proposed s4A (part-time Judge 

provisions) will apply to Temporary and Acting Judges of the High Court. 

Although the definition of "judge" in clause 4 will not apply to the proposed 

s4A (as it will be inserted into the Judicature Act), it remains at least arguable 

that Temporary and Acting Judges will come within the proposed s4A. Apart 

from the concerns expressed above regarding the adverse impact on flexibility 

if part-time judging for Temporary and Acting Judges was available, there 

would be direct conflict with the specific provisions under which these Judges 

are appointed and, in particular, the determination by the Chief Justice under 

sllA as to when Acting Judges are to sit. 

[70] It is therefore recommended that the proposed s4A of the Judicature 

Act be amended to make it clear that its provisions do not apply to Temporary 

and Acting Judges. 
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[71] The holding of other office while a Judge is the subject of ethical 

obligations but is not formally a matter controlled by the Chief Justice. 

Matters of judicial organisation in the High Court are not provided for by 

statute. Nor should they be. They are a matter for the judges and are an 

aspect of judicial independence. The proposed s4(2A) contained in Clause 51 

would be contrary to the general rule. It is potentially very wide and would 

cover for example membership of a school board or the board of a literary or 

cultural society. It purports to impose an on-going obligation after 

appointment. While judges of the High Court do commonly obtain the views 

of the Chief Justice about holding such positions if there is any doubt about 

the suitability of the office, consultation is not compUlsory. Often the ethical 

guidelines are sufficient assistance for the Judge to make up his or her own 

mind on the matter. 

[72] We are not in favour of a statutory power in the Chief Justice to control 

the activities of judges. The Chief Justice should not be given statutory 

powers other than judicial ones. If the part-time judge proposal proceeds for 

the High Court, it would be preferable for the holding of other paid 

employment to be proscribed as a qualification for appointment. Non-paid 

office-holding should be left as a matter of ethical obligation only, as is 

presently the case .. 

[73] We support the proposal in cl 54 to provide that Masters are to become 

Associate Judges of the High Court and are to have the immunities and tenure 

of other judicial officers. The position of Masters has been anomalous. The 

absence of tenure is inconsistent with the basic principle of judicial 

independence. The title "Master" has been an embarrassment. 

************** 


