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The Applicant says:

1.0  The Applicant is a citizen of New Zealand, resident of greater Wellington and a victim of NZ judges issuing off record rulings and failing to comply with existing law. 

2.0  The First Respondent appoints all the judges in New Zealand through a private unchecked process and he also is the senior law officer of the Crown with principal responsibility of government compliance with existing law.  Under chapter 4.3 of the Cabinet Manual 2008 in particular, “The Attorney-General has a responsibility to notify Cabinet of any proposals or government actions that do not comply with existing law and to propose action to remedy such matters.” 

3.0 The Second Respondents were all personally appointed judges by the First Respondent and they each have a lawful and personal interest in the Judicial Review as the subjects of the rule of law noncompliance complained about to the First Respondent and on this basis are legally required to be named under s9(4) of the Judicature Amendment Act 1972.


AT ISSUE
4.0
By emails dated 1 December and 19 December 2016, the Applicant applied to the Respondent to comply with his ‘Law Officer Role’ and notify Cabinet under 4.3 of the Cabinet Manual of noncompliance with existing law by the Second Respondents (“the Application”).
5.0
The Application identified the Second Respondents had issued an unreasoned ruling off the record to dispose of a valid application to that Court (“the Breach”).
6.0   The absence of reasons and ruling off the record each constitute a breach of existing law.

7.0
A copy of a numerically unreferenced and unreportable legal ruling by the Second Respondents dated 28 November 2016 (“the Ruling”) was provided by the Applicant to the First Respondent in support of the identified Breach.

8.0  The First Respondent ignored the Breach, the Application, the evidence in support and his Cabinet Manual obligation to report the Breach.

9.0
The absence of any numerical reference on the Ruling meant there was no identifiable court file to place the Ruling in and no way to publicly record or make it accessible as a Supreme Court ruling.

10.0   The Second Respondents’ refusal to provide a file or numerical reference for the unreasoned Ruling kept it off the public court record, in violation of s17 of the Public Records Act 2005 which requires the judiciary create and maintain their rulings in publicly accessible form.

11.0 
Under s62 of the Public Records Act 2005, New Zealand judges who fail to comply with s17 of the Act are personally subject to criminal penalties. 

12.0 
Keeping the Ruling off the public record in turn kept off the Court record an application for leave to the Supreme Court which proved unlawful actions of New Zealand Court of Appeal judges were preventing first instance appeals where legal aid was being sought.  
13.0 
The unlawful actions alleged were identical to unlawful breaches the Privy Council had identified as committed by NZ Court of Appeal judges in Taito v the Queen [2002] (albeit in the civil jurisdiction rather than the criminal jurisdiction).

14.0 
In Attorney-General v Chapman [2011] NZSC 110 the Supreme Court majority stated such unlawful Court of Appeal conduct would not stand again because it now provided remedy not available in the Taito-era when NZ Court of Appeal judges are now known to have breached the rule of law routinely.

15.0  The ‘Application for Leave’ kept off the Supreme Court record had sought the following legal questions of genuine public interest be determined in circumstances where a full bench of the Court of Appeal had prevented an appeal
 after accepting pursuit of legal aid was a live and undetermined issue:

A. “In appeals where legal aid is actively being sought does it violate the right of access to justice for the Court of Appeal to prevent the appeal a hearing without any analysis of the merits of the appeal grounds being prevented? 

B. In what circumstances if any can the Court of Appeal lawfully prevent a first instance appeal despite expressly recognising that legal aid funding is still a live and unresolved issue?”
16.0 
The Ruling contained unreasoned legal rulings at [3] (limiting s40 right provided by the Supreme Court Act 2003) and at [4] (limiting s14 right provided by the Supreme Court Act 2003).  
17.0 
The legal ruling at [3] purportedly relied upon an unreasoned statement in Guy v Bank of New Zealand [2013] NZSC 127 at [4], which was a leave dismissal judgment where no party was heard on the question.
18.0  The absence of reasons in the Ruling amounted to a rule of law breach – where absence of reasons by judges was formally accepted as a rule of law breach by the Second Respondents in multiple representations to Parliament in 2012:

“Moreover the judicial process is a high visibility process: hearings are conducted in public and judges must give reasons for their decisions, which will be subject to appeal. These features of the judicial process impose an important discipline on judges and provide an effective protection against arbitrary or biased decisions.” 

AND 2003:

“Those means are supported by the principle of open justice and the requirement now hardening into a rule of law, that judges give reasons for decisions of any moment. The openness of the judicial process reduces the prospect of misconduct and of it going unremarked and unchecked. "Sunshine is the best disinfectant."
 JUDICIAL REVIEW GROUNDS
Breach of Natural Justice

19.0 
The Cabinet Manual 2008 places distinct responsibilities upon the First Respondent to report the failures to comply with existing law raised by the Application.  From the Cabinet Manual:

“Attorney-General 

General 

4.2 
The Attorney-General is the principal legal adviser (the “senior law officer”) to the government. The Attorney-General is a Minister and almost always a member of Cabinet. In Cabinet and Cabinet committee meetings, the Attorney-General gives legal advice and encourages ministerial colleagues to seek appropriate legal advice in the course of government decision making. The Attorney-General should be consulted on policy papers that raise significant legal issues. 
Role of Attorney-General 
Law officer role 
4.3 
The Attorney-General has particular responsibility for maintaining the rule of law. The Attorney-General has a responsibility to notify Cabinet of any proposals or government actions that do not comply with existing law and to propose action to remedy such matters.


[emphasis added]

20.0 
The First Respondent’s failure to address the Application or to provide reasons for his failure to do so were in breach of natural justice and unfair given the evidence provided to him by the Applicant showing the Second Respondents were in breach of the s17 of the Public Records Act 2005 and the “rule of law” requirement that they give reasons for the Ruling.

Legitimate Expectation

21.0  
Given the clarity of the direction imposed by 4.3 of the Cabinet Manual 2008 upon the First Respondent, as well as the rule of law violation by the Second Respondents as they themselves define the rule of law requirement upon judges, the Applicant took the proper procedural step of applying to the First Respondent and the First Respondent’s failure to respond or act must reasonably be taken as a denial of his lawful duty.
          Fettering of Discretion (alternatively)
22.0 
The First Respondent’s lack of action amounts to an abdication of his lawful duty under the Cabinet Manual or, alternatively, a delegation of these duties to the Supreme Court judges who have committed the rule of law breaches identified above.
23.0 
The First Respondent’s lack of action is in violation of the Cabinet Manual’s clear direction and intent.

DECLARATORY JUDGMENT CAUSE OF ACTION
24.0
The law and facts of the cause of action are sufficient to warrant a declaration by the High Court under s3 of the Declaratory Judgments Act 1908 that the First Respondent has failed his duty to notify Cabinet as required under 4.3 of the Cabinet Manual 2008 concerning breaches to existing law detailed above at Paras 5.0 – 13.0
WHEREFORE the Applicant seeks:

25.0  A declaration that the First Respondent was in breach of his Law Officer responsibility under 4.3 of the Cabinet Manual 2008 in not notifying Cabinet of the Second Respondents’ issuance of unreasoned rulings off the record and not accessible to the public.
26.0 A direction by this Court that the First Respondent now comply with his duty to inform Cabinet of the unreasoned and publicly inaccessible ruling issued off the record by the Second Respondents.
27.0 Alternative to the direction that the First Respondent notify Cabinet, a direction by this Court that the First Respondent provide a reasoned decision on the Application in keeping with natural justice principles and the spirit of the Cabinet Manual’s formal direction that the First Respondent so advise Cabinet.
28.0 Such other relief as the Court deems fit.







      _______________________  

       Malcolm Edward Rabson, Applicant
Filed by: M E Rabson

               House 10, 618 Maungatautari Road
               Cambridge

bluescape@xtra.co.nz 


Copies: to the respondents
� At [195]


� Rabson v Shephard & Dunphy CA51/2016 [2016] NZCA 446


� SUBMISSION ON BEHALF OF THE JUDICIARY, Register of Pecuniary Interests of Judges Bill, 30 August 2012


� SUBMISSIONS OF THE JUDGES OF THE HIGH COURT AND COURT OF APPEAL ON THE JUDICIAL MATTERS BILL, 8 December 2003
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